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National Bank’s Agreement to Repurchase Bonds 
Invalid 


A national bank, in selling corporate bonds or other securi- 
ties to a customer, is without power to agree to repurchase 
the bonds at the purchaser’s option. This point was decided 
by the United States Supreme Court in the case of Awotin v. 
Atlas Exchange National Bank of Chicago, 55 Supreme 
Court Reporter 674. 

The facts showed that, on November 1, 1929, the plaintiff, 
Awotin, purchased at par from the defendant bank thirty- 
five $1,000 mortgage bonds of the First National Company 
Collateral Trust. At the time of this sale, and as an induce- 
ment thereto, the bank agreed in writing that it would, at 
the plaintiff’s option, repurchase the bonds at maturity at par 
and accrued interest. 

The powers of a national bank with respect to dealing in 
investment securities are defined by section 5136 of the United 
States Revised Statutes, 12 U. S. Code § 24 (7). This statute 
at the time of the transaction here involved, read, in part, as 
follows: 


Provided, That the business of buying and selling investment 
securities shall hereafter be limited to buying and selling without 
recourse marketable obligations evidencing indebtedness of any person, 
copartnership, association, or corporation, in the form of bonds, 
notes and/or debentures, commonly known as investment securities, 
under such further definition of the term “investment securities” as 
may by regulation be prescribed by the Comptroller of the Cur- 
remcy. . . 


The court held that, under the statute above quoted, a na- 
tional bank has no power to enter into a contract to repurchase 
securities sold by it. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §829. 
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The following excerpts are quote from the opinion of the 
court, delivered by Mr. Justice Stone: 


Petitioner insists that the words of the statute, “without re- 
course,” must be taken to have only the technical legal significance 
in which they are used to limit the liability of an indorser of nego- 
tiable paper, as meaning without liability as an indorser or guarantor 
of the obligation of a third party, and that respondent did not assume 
that form of liability by agreeing to repurchase the bonds. But when 
the words are read in; their context, and in the light of the evident 
purpose of the proviso, it is apparent that they were intended to have 
a broader meaning and one more consonant with all the different 
forms of business to which the proviso relates. 

The evil aimed at is concededly a consequence of either an indorse- 
ment or guaranty by the bank of the paper which it sells. Both are 
forms of contingent liability inimical to sound banking and perilous 
to the interest of depositors and the public. But the liability is the 
same, in point of substance and of consequences, whether it ensues 
from technical indorsements of negotiable paper which the bank has 
sold or from any other form of contract by which the bank assumes 
the risk of loss which would otherwise fall on the buyer of securities, 
or undertakes to insure to the seller the benefit of an increase in value 
of securities which would otherwise accrue to the bank. See Logan 
County National Bank v. Townsend, 139 U. S. 67, 11 S. Ct. 496, 
35 L. Ed. 107. 

The provison was the first express recognition of the authority 
of national banks to engage in the business of dealing in securities 
(see H. R. Report No. 83, p. 3; Sen. Report No. 473, p. 7, 69th 
Cong. Ist Sess.), and subjected the business to the limitation that it 
must be conducted without recourse. The limitation is expressly 
made applicable both to buying and selling “marketable obligations 
evidencing indebtedness in the form of bonds, notes or debentures.” 
The words, if restricted in their meaning to the indorsement or guar- 
anty of negotiable paper, could have no application to the purchase 
of such obligations, and normally would have none to the sale of 
bonds and debentures, which are usually negotiated without indorse- 
ment. A meaning is to be preferred, if reasonably admissible, which 
would permit their application, as the statute prescribes, to both 
forms of transactions and to all the specified classes of securities. 
Both the form and purpose of the statute impel the conclusion that 
the words were used in a broad and nontechnical sense, as precluding, 
at least, any form of arrangement or agreement in consequence of 
which the bank is obligated to save the purchaser harmless from loss 
incurred by reason of his purchase. See Knass v. Madison & Kedzie 
State Bank, 354 Ill. 554, 188 N. E. 836; Hoffman v. Sears Com- 
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munity State Bank, 356 Ill. 598, 191 N. E. 280; Lyons v. Fitz- 
patrick, 52 La, Ann. 697, 669, 27 So. 110; Greene v. First National 
Bank, 172 Minn. 310, 215 N. W. 213, 60 A. L. R. 814. 

Respondent, by agreeing to repurchase the bonds at the same 
price petitioner had paid for them, plus their accrued interest, under- 
took to save petitioner harmless for all risk of loss on his purchase, 
as effectively as if it had indorsed the bonds without restriction or had 
guaranteed their payment at maturity. The contract was therefore 
one which the statute prohibits and for the breach of which the law 
affords no remedy. 

The petitioner, who was chargeable with knowledge of the pro- 
hibition of the statute, may not invoke an estoppel to impose a lia- 
bility which the statute forbids. 


The portion of section 5186, above quoted, was amended 
by section 16 of the Banking Act of 1933 to read as follows: 


The business of dealing in investment securities by the association 
shall be limited to purchasing and selling such securities without re- 
course, solely upon the order, and for the account of, customers, and 
in no case for its own account, and the association shall not under- 
write any issue of securities... . 


The provisions of section 5136 of the Revised Statutes 
with reference to dealing in investment securities were ex- 
tended to state member banks of the Federal Reserve System 
by section 5 (c) of the Banking Act of 1933. 


Revocation of Voluntary Trust 


An interesting point concerning the revocation of a trust 
agreement was decided recently by the New York Court of 
Appeals in the case of Guaranty Trust Company of New 
York v. Harris, 105 N. E. Rep. 529. 

The facts showed that a woman, prior to marriage, ex- 
ecuted a trust agreement turning over certain property to a 
trust company, as trustee, to pay the income to her for life 
and after her death to hold the trust fund for such child or 
children or remoter issue of the settlor as she should by will 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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appoint. In default of such appointment, the fund was to go 
to settlor’s child or children in equal shares. 

The trust instrument contained no power of revocation. 
Later when the said settlor had two children, she executed an 
instrument of appointment directing the estate to go to such 
grandchildren as should survive her. There were, however, no 
grandchildren at the time. Still later she signed an instru- 
ment of revocation and demanded that the trust fund be paid 
over to her. Section 28 of the New York Personal Property 
Law provides that a trust may be revoked upon the written 
consent of all persons beneficially interested. The settlor’s 
theory was that by naming in the appointment grandchildren 
who were not in being she became the only person beneficially 
interested and as such could revoke the trust. 

The court held that, under the terms of the trust agree- 
ment, the settlor’s two children were beneficially interested and 
that, therefore, the settlor could not revoke the trust without 
their consent. The opinion of the court reads as follows: 


By indenture dated July 25, 1929, defendant Jean Harris (for- 
merly Jean Ferris) created a trust of certain property therein de- 
scribed with the Guaranty Executor & Trustee Company, Limited, 
as trustee. At the time of the creation of the trust, Jean Harris was 
an unmarried infant residing at Grosvenor House, Park Lane, in the 
city of Westminster, London, England. The trust was in contempla- 
tion of the marriage of Jean Harris to the defendant Irving Drought 
Harris, and provided that if such marriage should not be solemnized 
within twelve months from the date thereof, the indenture should be 
void. The Guaranty Trust Company of New York, the plaintiff 
herein, has become substituted trustee by a deed of variation, dated 
July 27, 1931. In said indenture it is provided that the trustee shall 
pay the income of the trust fund to the settlor during her life, and 
after her death shall hold the capital and income of the trust fund in 
trust for the child or children or remoter issue of the settlor upon 
such terms and conditions as the settlor shall by deed or will appoint, 
except as to a certain portion of such trust fund which settlor 
might, upon certain terms and conditions, appoint by a will for the 
benefit of her husband, the defendant Irving Drought Harris, and 
other undesignated persons; and in default of any such appointment, 
that the trustee shall hold said trust fund in trust for the child or 
‘children of the settlor and the survivors or survivor of them, in equal 
shares to be paid over to him or her when he or she shall attain the 
age of twenty-one years, or shall attain that age or marry, and to 
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apply the income meanwhile in the discretion of the trustee for the 
maintenance and education of such child or children, with other and 
further provisions for the payment or application by the trustee of 
part of the corpus of the trust fund for the benefit of such child or 
children. 

On or about December 8, 1933, the defendant Jean Harris filed 
with the plaintiff an instrument in writing executed by her on Novem- 
ber 27, 1933, purporting to exercise the power of appointment re- 
served to her by said trust indenture, dated July 25, 1929, as amended 
by the deed of variation. This instrument of appointment reads as 
follows: 

“1. I hereby exercise such power to the provisions hereof as 
follows: 

“After my death, my trustee, the said Guaranty Trust Company, 
shall stand possessed of the entire capital and income of the trust fund 
referred to in the aforesaid instruments for the benefit of my grand- 
children living at my death and for no other persons whatsoever, at 
which time my trustee shall convert the securities in the said trust 
fund into cash and shall thereupon forthwith pay over the proceeds 
thereof to my said grandchildren in equal shares. 


“2. This instrument and the appointment hereunder shall be and 
is hereby declared to be revocable in whole or in part by me by any 
instrument in writing brought to the notice of the said trustee. 

“3. This instrument shall be deemed part of said trust Settle- 
ment and shall be governed by the laws of the State of New York.” 

Without a doubt Jean Harris exercised this power of appoint- 
ment for the very purpose of destroying it; in other words, it died at 
birth. By this means it was sought to do indirectly what could not 
be done directly, that is, revoke the trust. Having exercised the 
power of appointment in favor of one not in being, it was thought 
possible to revoke the trust without requiring consent, as required 
by section 23 of the Personal Property Law (Consol. Laws, c. 41). 
With this in mind, a few weeks later the defendant, through her 
attorney, delivered to the trustee an instrument dated January 2, 
1934, wherein she attempted to revoke the trust without giving notice 
to, or obtaining the consents of, anybody interested in the principal 
remainder. This instrument, executed in France, read: 

“To the Guaranty Trust Company of New York: 

“Please take notice that I, Jean Harris, heretofore designated as 
‘the Settlor’ in two deeds of trust executed by me with your predeces- 
sor-trustee, the Guaranty Executor and Trustee Company, Limited, 
of London, England, on July 25, 1929 and July 27, 1931, respec- 
tively, and also in certain deeds of appointment dated July 30, 1931 
and November 27, 1933, respectively, now in your possession and in 
which you are named as trustee, hereby revoke the trust referred to in 
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the aforesaid instruments and demand that you forthwith turn over 
to me the entire corpus of the said trust together with all accrued 
income therein. 
“Dated, January 2nd, 1934. 
“Jean Harris [L.S] 
“Jean F. Harris.” 


The property, the subject of this trust, is personal property 
within the State of New York. The children of Mrs. Harris, who are 
persons interested as remaindermen, are two, John Wakefield Harris 
and Elizabeth Harris, one two and a half years old and the other 
a year younger, both living with their parents at Chateau de Doumy, 
Doumy, B. P., France. 

The sole question presented here is whether, under this indenture 
of trust, these two living children have an interest, even though it be 
contingent, which prevents their mother from revoking this trust. 
The courts below have held that by exercising the power of appoint- 
ment and designating grandchildren, who could not possibly come into 
being for many years, the settlor had discovered a way of destroying 
the contingent interests of her children. The Appellate Division so 
held, by a divided court, certifying, however, to us the following ques- 
tions: 

“1. At the moment of the attempted revocation of the trust by 
the Settlor were the two children of the Settlor beneficially interested 
in the trust within the meaning of Section 23 of the Personal Prop- 
erty Law so as to require their consents to a revocation thereof? 

“2. At the moment of the attempted revocation of this trust by 
the Settlor were the unborn grandchildren designated as contingent 
remaindermen in the deed of appointment beneficially interested in the 
trust within the meaning of Section 23 of the Personal Property Law 
so as to require the consent of some person representing them and 
acting in their behalf to a revocation thereof? 

“3. Was the trust validly revoked by the sole act and consent 
of the Settlor?” 

The Personal Property Law, § 23, provides as follows: 

“Upon the written consent of all the persons beneficially interested 
in a trust in personal property or any part thereof heretofore or 
hereafter created, the creator of such trust may revoke the same as 
to the whole or such part thereof, and thereupon the estate of the 
trustee shall cease in the whole or such part thereof.” 

What was this trust which the creator has tried to revoke without 
notice to anybody? It is, that the trustee shall pay the income of a 
trust fund to the settlor during her life, and after her death shall 
hold the principal and income of the trust fund in trust for the child 
or children or remoter issue of the settlor, upon such terms and con- 
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ditions as the settlor shall by deed or will appoint. In default of any 
such appointment the trustee is to hold said trust fund in trust for the 
child or children of the settlor and the survivors or survivor of them 
in equal shares. 

It is apparent, therefore, that the two children of Mrs. Harris 
have a remainder in the principal of this trust fund. If she should 
die without making an appointment they take the principal as pro- 
vided in the trust. So likewise, in case she dies having made an 
appointment to a child or remoter issue not in existence, then also 
these two children take the principal of the estate. The appointment 
is ineffectual; the same as if never made. 

Put it as you will, these two children are beneficially interested in 
the trust principal because they would today take that principal 
under the trust if their- mother should die. Her power of appoint- 
ment would be futile as there is no living grandchild. Empire Trust 
Co. v. Northcote, 263 N. Y. 527, 189 N. E. 681; Hillen v. Iselin, 
144 N. Y. 365-374, 39 N. E. 368; Gray, Rule against Perpetuities 
(3d Ed. 1915) §§ 256, 258; Lakin v. Lakin, 34 Beav. 443; Kuntze v. 
Guaranty Trust Co. of New York, 242 App. Div. 7, 272 N. Y. S. 883, 
affirmed 265 N. Y. 669, 193 N. E. 487; 49 Corpus Juris, p. 1303, 
and 22 American and English Encyclopedia of Law (2d Ed.) p. 1139. 

Jean Harris, in making this trust indenture in contemplation of 
her marriage, completely disposed of her estate and title in the 
securities constituting the principal of the trust fund, at least in the 
event that at her death she left surviving issue. She reserved nothing 
to herself or to her estate, except the income to be paid to her during 
her life, and the power of appointment. Her children, therefore, took 
their contingent interest by purchase and not by default. Whittemore 
v. Equitable Trust Co. of New York, 250 N. Y. 298, 165 N. E. 454; 
Hussey v. City Bank Farmers Trust Co., 236 App. Div. 117, 258 
N. Y. S. 396, affirmed without opinion 261 N. Y. 533, 185 N. E. 726; 
Kuntze v. Guaranty Trust Co. of New York, supra. 

This case comes to us, as above stated, on certified questions. The 
plaintiff brought this action for an accounting, setting forth the 
papers which had been filed with it by Jean Harris and asking for a 
construction of the trust indenture. She answered, demanding judg- 
ment that she had revoked the trust. The infants answered by 
‘guardian ad litem, submitting their rights and interests to the protec- 
tion of the court. The intelocutory judgment, entered upon the 
decision, held that Jean Harris had validly exercised her power of 
appointment as provided by the deed of trust, as amended by the 
deed of variation, and further decided that the beneficial interests of 
her infant children in the trust estate were completely and validly 
divested. 

For the reasons stated the order of the Appellate Division and the 
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interlocutory judgment of the Special Term should be reversed, with 
costs in all courts, and the questions certified answered as follows: 
First in the affirmative and the third question in the negative. The 
second question we leave unanswered. 


EERE EEE 


Representation That Bonds Are “Gilt-Edged and 
As Good As Gold” 


A statement by an officer in charge of a bank’s bond de- 
partment, made to a person purchasing bonds from the bank, 
that the bonds are “gilt-edged and as good as gold” will not 
subject the bank to liability in the event that the bonds subse- 
quently turn out to be valueless. Such a statement is regarded 
in law as a mere statement of opinion, sometimes called 
“seller’s talk” and not as a representation of fact. But, a 
statement to the effect that the payment of the bonds is guar- 
anteed by surety companies will subject the bank to liability 
if that statement turns out to be untrue and the bonds cannot 
be collected. Bullard v. Citizens’ National Bank, Supreme 
Court of Mississippi, 160 So. Rep. 280. 

In this case the plaintiff, a widow of little or no business 
experience, had some $8,000 in cash, the proceeds of insurance 
policies, which she desired to invest in bonds paying 6 per 
cent. interest. She applied to her family physician who, in 
turn, got in touch with the officer of the defendan* bank in 
charge of its bond department. The physician explained to 
the bank officer that neither he nor the plaintiff had had any 
experience in bond investments and that they would have to 
depend upon the banker’s judgment in investing the plaintiff’s 
money. 

The bank officer recommended the bonds of four private 
corporations, assuring the plaintiff “that they were gilt-edged 
and as good as gold, and that their ultimate payment was 
guaranteed by surety companies of large resources, well 
known in the business world for their solvency and general 

NOTE. See decision, State v. State Bank of Omaha, on page 591 in this issue 
which bears on the point here involved. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §12790. 
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dependability.” Later it developed that the bonds had little 
or no value and that the bonds of one of the corporations was 
not guaranteed as represented. It was held that the plaintiff 
was entitled to rescind her contract as to the bonds which 
were not guaranteed by a surety company, as represented, and 
recover the purchase price from the bank. In the opinion, the 
court said: 


As to the representation that the bonds were gilt-edged and as 
good as gold, we think the contention of the bank is well taken. 
There is authority that such an assertion is a statement of fact and 
not of opinion, Scribner v. Palmer, 81 Wash. 470, 142 P. 1166, and 
there are cases to the contrary, as, for instance, Gleason v. Mc- 
Pherson, 175 Cal. 594, 166 P. 332. Without attempting an analysis 
of the cases from other jurisdictions, we rest our conclusion upon the 
observation that, at most, such a statement involves an admixture 
of fact and opinion, wherein it cannot be determined what is of fact 
and what is of opinion, nor where fact has ended and opinion has 
begun. 

But the statement made and relied upon that the ultimate pay- 
ment of the bonds was guaranteed by surety companies is an assertion 
of fact, for it is a matter within the range of definite and positive 
knowledge; and, although the assertion may have been made in good 
faith believing it to be true, this is immaterial when the statement 
was actually untrue, the legal responsibility upon the seller in such 
case is precisely the same as had he made the representation of fact 
knowing at the time that it was untrue. Alexander v. Meek, 132 
Miss. 298, 96 So. 101; Fay & Egan Co. v. Cohn & Bros., 158 Miss. 
733, 740, 130 So. 290. 

In ruling upon the differences in legal effect, such as above noted, 
between assertions of opinion and statements of fact, it is not to be 
understood that there is any necessity that the statement, in order to 
be a material misstatement of fact, shall have been in any particular 
form of words or expression. The true inquiry is what was the sense 
or impression conveyed to the purchaser, and whether the sense or 
impression relied upon was one (a) which in view of all the circum- 
stances was a sense or impression admissible within the bounds of 
reason, and (b) which in view of all the circumstances ought, as the 
court sees it, reasonably to have been anticipated by the seller as 
likely to be derived by the purchaser from the expression used; in 
which connection due consideration must be given to the known rela- 
tive experience and capacity of the parties, particularly as to the 
experience and capacity of the purchaser as known to the seller, and 
the likelihood also from that circumstance whether the purchaser 
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would or would not reasonably gain the impression relied on from the 
expressions used by the seller in relation to the facts. 1 Black on 
Rescission and Cancellation (2d Ed.) pp. 384-389; cf. Nash Missis- 
sippi Valley Motor Co. v. Childress, 156 Miss. 157, 125 So. 708. 

In such matters as this, it may yet be a long time before we shall 
in practical administration attain to the exalted ideal expresesd in 
the ornate language of Mr. Justice Story in Doggett v. Emerson, 
Fed. Cas. No. 3,960, 3 Story, 700, 733; but we can, in proper cases 
and upon sufficient proof, enforce the requirement as stated by our 
own court seventy-five years ago in Townsend v. Hurst, 37 Miss 679, 
wherein the court said: “Good faith and justice require that parties 
making representations and holding out inducements intended to 
influence the action of those with whom they deal in matters of 
contract, and upon which they are expected to rely and do rely, shall 
be strictly held to make good such representations, and to fulfill the 
reasonable expectations thereby created. It is of the last importance 
that courts of equity should rigidly adhere to a rule so consonant 
with morality and common honesty.” 


REE 


Forgery of Checks Requiring Two Signatures 


In a recent California decision it appeared that the plain- 
tiff corporation, which kept its checking account in the defend- 
ant bank, required its checks to be signed by its treasurer and 
a cosigner, the cosigner depending upon the department in 
which the transaction arose. The treasurer prepared a series 
of checks, 70 in all, over a period of years, none of which 
represented a debt actually due from the corporation. In 
each instance the cosigner signed the check in good faith, 
generally relying upon supporting documents presented by 
the treasurer. And in each instance the treasurer forged the 
payee’s indorsement and cashed the check at some bank other 
than the defendant. 

It was held that the checks were payable to bearer under 
§9 of the Uniform Negotiable Instruments Act (Cal. Civ. 
Code, § 3090, subd. 8), which provides that a check is payable 
to bearer “when it is payable to the order of a fictitious or 
non-existing person and such fact was known to the person 
making it so payable.” Since the checks were, in effect, pay- 


cea lec 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Eddition) §535. 
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able to bearer, the forged indorsements became immaterial 
and the defendant drawee bank was not liable. Goodyear Tire 
& Rubber Co. v. Wells Fargo Bank and Union Trust Co., 
California District Court of Appeal, 37 Fed. Rep. (2d) 483. 

The decision was a matter of importance to the defendant 
bank as the amount involved exceeded $100,000. Of course, 
if the defendant bank had been held liable, it could in turn 
have collected from the collecting banks to which the checks 
had been paid, on their indorsements which guaranteed the 
genuineness of prior indorsements. But, in any event, the 
decision was a matter of importance to some bank. 

There have been many cases in which one person, such as 
an authorized agent or officer of a corporation, or an executor 
or trustee, has signed a check against the corporation or estate 
account, intending to obtain and keep the proceeds of the 
check by forging the payee’s indorsement, without the check 
coming to the attention of the payee, wherein it has been held 
that the check was a bearer check under the statute above 
quoted and that, consequently, there was no liability on the 
drawee bank in paying the check. But this is the first time, 
the court states, in which any court has been called upon to 
decide the question of liability where the check was signed by 
two persons, one of whom knew the payee to be fictitious and 
the other of whom acted in good faith. Im such a case, the 
court here holds, it is the knowledge of the person who puts 
the check in circulation that the payee is fictitious which 
counts, 

The system followed in carrying out the fraud is explained 
more in detail in the following paragraphs quoted from the 
court’s opinion: 

In 1919 respondent (plaintiff company) transferred one Downs, 
who was then and who had been theretofore for some time employed 
by it in Akron, Ohio, to California. From 1919 to 1926, he was 
manager of the accounting department and also held the offices of 
cashier, treasurer, and comptroller. In the conduct of its business, 
respondent frequently became obligated to its customers, of which it 
had approximately 20,000 on its books, for credit balances in favor 
of the latter which might arise from goods returned, claims for 
replacements, discounts, and in other ways. Upon determination of 
a credit balance respondent would draw a check to the customer and 
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thus discharge the same. All records involving these credit balances 
were kept directly under Downs’ supervision and control and it was 
also a part of his duties to attend to the payment and discharge of 
the same. Under arrangement existing between respondent and 
appellant (defendant bank) during this entire period of time, two 
signatures were required on all checks drawn by respondent. One of 
the signatures authorized was that of Downs. 

Abusing the confidence of his employer, Downs, over a period of 
years, specifically from 1921 to 1926, created on the books of re- 
spondent fictitious accounts and by various means caused fictitious 
credit balances to be set upon the books to these fictitious accounts. 
Thereafter, Downs prepared or caused to be prepared checks to 
discharge these fictitious obligations. All checks so drawn, of which 
there are 70 here involved, were signed by Downs and some other 
cosigner. 

Pursuant to the system employed by respondent, Downs or a 
clerk working under his supervision would make the routine memo- 
randa, requisitions, ledger cards, sales ledger and journal slips, and 
do any other things required by the bookkeeping routine as conditions 
precedent to the drawing of a check. The check would then be typed 
and presented with the necessary supporting documents, all of which 
when prepared appeared to be regular on their face, to the cosigners 
of Downs. The cosigners, in reliance upon the system used by re- 
spondent and being satisfied that the supporting documents were in 
order, would sign the checks. When the checks were presented to 
Downs’ cosigners, supporting documents were not always presented. 
In some instances Downs had already signed and the cosigners added 
‘their signatures on the strength of the signature of Downs. While 
it appears that with reference to many of the checks involved Downs 
‘was the last man who signed the check, it is not clear how many 
checks were last signed by Downs. When the checks were completed, 
Downs stole the same, indorsed the names of the fictitious payees, 
and obtained the cash. 


The trial court (Superior Court, Los Angeles County) 
decided in favor of the plaintiff company. In reversing this 
decision and finding in favor of the defendant bank the appel- 
late court said: 


In our opinion, the principles enunciated in (case cited) par- 
ticularly that of Rancho San Carlso v. Bank of Italy, 123 Cal. App. 
291, 11 P. (2d) 424, warrant and impel an extension of the 
doctrine . . . “the intent and knowledge of the principal was, as we 
have said, that of the officers who drew the checks” (Home Savings 
‘Bank Case, page 607 of 180 Cal., 182 P. 293, 295), so that a maker 
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or drawer of a check is bound in every instance where multiple signa- 
tures are required, by the intention of a single person with reference 
to such check when it is necessary for such single person to do some- 
thing in the making of the check essential to its validity which is done 
within the scope of the authority of such single person and when such 
single person is the person, who within the scope of his authority 
actively creates the check or puts it into circulation. Any check so 
made or circulated would and should be a “bearer” check within the 
scope of subdivision 3, section 3090 of the Civil Code as said section 
has been construed by the cases, and as, indeed, common sense dictates 
its construction. An analysis of the San Carlos Case, and the Otis 
Elevator Case (163 Cal. 31, 124 Pac. 704), supra, demonstrates 
that the original principle has been in fact already so extended. 

An analysis of the cases based in all respects upon similar facts 
as the case at bar (with the exception of the dual character of the 
signatures here involved) in which frauds have been perpetrated by 
employees and in which the banks have been held responsible shows 
clearly that the line of demarcation in every one of them has been 
that the employees involved had no authority to make checks. Such 
cases hold that since such employee could not within the scope of his 
authority utter a check, that his intention could not bind his employer. 
In those cases in which the banks have been held blameless, the 
employee or officer did have authority to utter checks, but in all such 
cases only one signature was required, which was the signature of the 
faithless employee. 

Our attention has been called to two anomalous cases in which 
the bank has been held blameless where dual signatures were required. 
P. & G. Card & Paper Co. v. Fifth National Bank (Sup.) 172 N. Y. 
S. 688; Hackensack Trust Co. v. Hudson Trust Co., 119 Misc. 689, 
197 N. Y. S. 158. The Hackensack Case differed from the instant 
one in one important fact which might have some significance. This 
case will be referred to hereafter. The case upon the authority of 
which the P. & G. Card & Paper Co. Case was decided, to wit, 
Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. S. 387, 
has been overruled by the New York Court of Appeals in Bernhard 
Ulmann Co. v. Central Union Trust Co., 257 N. Y. 563, 178 N. E. 
796, so it is not accepted as authority or relied upon, although it may 
be classified as one of the “imposter” cases, with which we are not 
here concerned. 

In our opinion, the difficulty in the instant case is, in view of the 
facts, created by the theoretical significance attached to the second 
signature. We do not question the proposition that the intention 
with which the check is drawn is all-important to a decision as to 
whether or not it was drawn to a fictitious payee. We reassert said 
principle. There is, however, no more reason to say that the intent 
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must be that of a cosigner than to say it must be that of the actual 
maker, to wit, the corporation. The controlling intent is that of the 
person who within the scope of his authority does the final thing which 
gives vitality to the check or who places it in circulation. In this 
case, if the two cosigners of the checks were participants in the fraud, 
no one would question the responsibility of plaintiff (the company). 
Respondent (the company) in fact concedes responsibility if this be 
assumed. Yet the plaintiff employer, the actual maker, would have 
had no actual intention of drawing the checks in such assumed situa- 
tion any more than did the employers in the cases where they were 
the actual makers but in which authority to draw checks had been 
given to a single person. 

It is common business practice for companies to require two 
persons to‘sign checks as a condition precedent to their validity. 
Not infrequently, however, one of the signers will sign a number of 
checks in blank, thus, in effect, relying upon his cosigner to formulate 
the intention of the drawer of the check, to wit, the corporation. 
How does such a situation differ from one in which a single signature 
is required? 'The cosigner does not, any more than the corporation, 
have and does not intend to have any active part in the actual draw- 
ing of the check. Such cosigner affixes his signature within the scope 
of his authority. Life is fused into the check by the one who finally 
signs. If it is just or logical to say that the cosigner relied upon his 
colleague to draw only proper checks, then it is fully as logical and 
just to say that a corporate employer which authorizes a single 
signature places its reliance upon the same belief. The practical 
fact of the matter is that the confiding cosigner or corporation, or 
both, has or have no specific intent with reference to such checks, 
whether they were properly or improperly drawn, and that the only 
specific intent with reference to such checks is that of the person 
who within the scope of his authority gives them life. 

On the facts of this case the cosigners of Downs were mere auto- 
matons. Their names on the instruments gave them no more validity 
than did the corporate name printed thereon. They had just as 
much general intent with reference to the instruments involved as 
their corporate employer, and no more. For all practical purposes 
their names as well as that of the corporation might have been printed 
upon the checks. It is difficult to understand why any insurmountable 
legal barrier is created merely because on the facts in this case 
cosigners were required to affix and went through the motions of 
affixing their names at the time the checks were in the process of 
being drawn. If the cosigners had signed the checks in question in 
blank, then based upon every rule of reason and on the clear authority 
of the San Carlos Case, supra, the checks were “bearer” checks. It 
would be no answer to say that authority to sign in blank was not 
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given, for the act of signing would be within the scope of the author- 
ity of the cosigners. The facts in this case establish beyond cavil 
that the cosigners did, as a practical matter, sign in blank. 


It may be assumed that theoretically the purpose of two signa- 
tures is to establish a check between cosigners in addition to such 
supervision as exists always in the board of directors. ‘Theoretically 
there is always supervision between a single signer and the board of 
directors as well as between such signer and intermediate officers of 
greater authority. But the mere fact that the board of directors or 
such superior officers do not in fact or in time exercise such restraint 
or supervision, does not prevent a check drawn by a single signer 
under the circumstances here detailed from becoming “bearer” paper. 

It may be urged that in the case of a single signature there is a 
proper delegation of authority from the board to the single signer, 
and that such single grant of power makes it conclusive upon the 
corporation, whereas, where it is a delegation of power to two, one 
cannot delegate to another. We are not, however, here concerned 
with the rule that one agent cannot delegate his authority to another. 
Here there is no questicn of delegation of power. The cosigners with 
Downs each exercised their power, but did it in a manner so careless 
that the corporate employer would have been as secure if no grant of 
power had ever been made to such cosigners to cosign checks. This 
power having been granted, however, and having been exercised by 
the cosigners within the scope of their authority is as binding upon 
the corporation as if it had been exercised with the greatest of 
prudence. 

It may be justifiably assumed that it was not contemplated by 
the corporation that the cosigners of Downs were authorized to sign 
checks in blank or checks unsupported by the proper vouchers or 
merely because Downs had already signed them, and yet if they had 
signed under any such circumstances the checks so signed by them 
would be binding upon the corporation because they were acting 
within the scope of their authority. The fact is that they did so sign 
repeatedly under the two latter situations and, in practical effect, 
signed altogether as if they had signed in blank. 

It has undoubtedly been noted that in the foregoing we have 
designated the exercise of authority by the cosigners as “in a manner 
so careless.” The phrase has been deliberately used, but it should 
be made clear that this decision is not rested upon negligence as such 
as between the respondent and appellant. The use of the phrase is 
confined to the effect which we believe the conduct of the cosigners has 
in fixing the character of the checks involved as “bearer” paper... . 

The conclusion reached as to the meaning of the language of sub- 
‘ division 3, section 3090, of the Civil Code, “known to the person mak- 
ing it so payable” is, we feel “neither arbitrary nor fanciful, but is 
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both just and equitable. The owner of the funds trusts its agent. 
It tells the bank to pay out its funds on his order. As between him 
and the bank, the latter is bound to pay whomsoever he will. If any 
particular check is paid to a person whom he intended to receive it, 
the bank has done precisely what it was instructed to do. In such 
cases as that here involved, it is true that the agent has proved false 
to his trust, and some innocent person must be the loser. Should it 
not be the one who gave him the power which he misused?” Norton 
et al. v. City Bank & Trust Co. (C.C. A.) 294 F. 839, 845. 


Holders of Participation Certificates Not Entitled 
to Preference on Bank’s Insolvency 


The fact that a bank and trust company is authorized by 
statute to receive money or property from others as trustee 
for the purposes of management and investment does not 
authorize the bank to set up trusts out of its own securities 
by transferring such securities from its commercial depart- 


ment to its trust department and to sell participation certifi- 
cates therein to the public. Such a transaction creates, in fact, 
no trust and upon the failure of the bank, the holders of the 
participation certificates will not be entitled to any preference 
over other creditors of the bank. This was decided in the case 
of Ulmer v. Fulton, Superintendent of Banks, Supreme Court 
of Ohio, 195 N. E. Rep. 557. The syllabus written by the 
court in this case reads as follows: 


1. Banks and trust companies have only such powers as are 
expressly conferred on them by their charters and by statute, or such 
as may fairly be implied from those expressly given. 

2. The statutes of Ohio do not authorize a bank and trust com- 
pany to act in the dual capacity of settlor and trustee by creating 
trusts out of its own securities and selling participation certificates 
therein to the public. 

3. Such undertakings are opposed to sound public policy, and 
are invalid. 

4. Upon the insolvency of a bank and trust company, which has 
attempted to create trusts out of its own securities and has sold 
participation certificates therein to the public, the holders of such 
participation certificates will be placed in the position of general 
creditors. 
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5. The legal title to all securities which may have been allocated 
to such ineffective trusts remains in the bank and trust company. 

6. Where such securities consist in whole or in part of mortgage 
obligations and the mortgagors also have deposits of money in such 
bank and trust company at the time of its insolvency, the mortgagors 
have the right to set off their deposits against their indebtedness, 
whether such indebtedness is then due or not. 









The various documents, prepared and used by the bank, in 
connection with these transactions, namely, the declaration of 
trust, participation certificate and assignment, were in the 
following form: 







Declaration of Trust 


Memorandum dated this 20th day of March, 1931, by The Com- 
mercial Savings Bank & Trust Company, of Toledo, Ohio, a banking 
institution duly incorporated, organized, and doing business under 
and by virtue of the laws of the State of Ohio for and in behalf of 
such persons and parties as may hereafter from time te time purchase 
from said The Commercial Savings Bank & Trust Company, Certifi- 
cates of Participation in first mortgage loans and first mortgage real 
estate bonds now owned or hereafter to be acquired by The Com- 
mercial Savings Bank & Trust Company, and for the benefit of such 
persons or parties in accordance with the terms and conditions here- 
inafter set forth: 

Witnesseth :— 

The Directors of The Commercial Savings Bank & Trust Com- 
pany have authorized the withdrawal from the files of the bank of 
first mortgage notes and first mortgage real estate bonds of a total 
face value of Two Hundred Fifty Thousand Dollars ($250,000), 
together with the mortgage deeds securing the payment of the said 
mortgage notes, the opinions, statements, and abstracts of title to 
the property described in the several mortgages, the insurance policies 
upon the mortgaged properties, and all other papers, connected with 
the several loans and securities, said first mortgage notes and bonds 
and other papers so withdrawn to be deposited in the Trust Depart- 
ment of said Bank for the purpose of the issue of Certificates of 
Participation therein to a total amount not exceeding said sum of 
Two Hundred Fifty Thousand Dollars ($250,000). By virtue of 
such authorization there have been deposited in the Trust Department 
said first mortgage notes and bonds in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000) face value, bearing interest at the 
rate of not less than six per cent. (6%) per annum. 

The first mortgage notes and first mortgage real estate bonds so 
deposited as aforesaid are to remain under the absolute control, 
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management and possession of said bank and may be withdrawn 
from the Trust Department from time to time by substituting for 
such mortgage notes or mortgage bonds so withdrawn, cash or other 
first mortgage notes or first mortgage bonds of like face value, and 
under the same limitations as to the rate of interest, so that at all 
times may be on deposit in the Trust Department cash, first mortgage 
notes and first mortgage real estate bonds of the face value of at 
least Two Hundred Fifty Thousand Dollars ($250,000), securing 
this particular issue of Participation Certificates. 

The Certificates of Participation to be offered for sale to the 
public under this Declaration of Trust shall mature two (2) years 
from the date of issue of said Participation Certificates, may be issued 
in any denomination, and shall draw interest at the rate of five per 
cent (5%) per annum. The interest shall be payable semi-annually 
to the holders of said Certificates of Participation pro rata, both 
principal and interest to be paid only from the moneys collected on 
account of the principal and interest on the mortgage notes and 
mortgage bonds so held on deposit by the said Trust Department as 
the same may be collected, and not otherwise, and in the order of the 
maturity dates of said Certificates of Participation so issued here- 
under, 

The mortgage notes, mortgage bonds, or cash on deposit shall be 
set forth by schedule and whenever any mortgage note or bonds so 
deposited shall be paid, withdrawn or otherwise taken out of the 
deposit aforesaid the date of the withdrawal shall be set opposite the 
mortgage notes or bonds so withdrawn, and the mortgage notes, bonds 
or cash deposited in the place thereof shall be added to the schedule, 
together with the date of such addition. 

In Witness whereof, this instrument has been signed at Toledo, 
Ohio, this 20th day of March, Nineteen Hundred and Thirty-one. 

“The Commercial Savings Bank & Trust Co. 
“By: [Signed] G. E. Wise 
“Vice-President 
“By: [Signed] K. A. McCrory 
“Asst. Secretary.” 
Participation Certificate 


The Commercial Savings Bank & Trust Company 
Toledo, Ohio 


No. A 389 S-—-— ——— 
Certificate of Participation in First Mortgage Real Estate Loans 


The Commercial Savings Bank & Trust Company, Toledo, Ohio, 
hereinafter called Trustee, certifies that the holder of this certifi- 
cate is entitled under the conditions and upon the terms hereinafter 
named to a participation to the extent of —————Dollars, or the pro 
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rata share thereof from the money collected on account of the princi- 
pal of certain first mortgage loans on real estate in Lucas County, 
Ohio, and first mortgage real estate bonds held in trust by the 
Trustee for the equal pro rata benefit of the holders of Certificates of 
Participation in Trust No. 

1. The undersigned shall at all sine have and retain title to and 
possession, management, and control of said moneys, notes and bonds, 
and the investment and reinvestment thereof and the arrangement of 
all details in connection therewith as in its discretion seems best. 

2. As and when the undersigned receives payment of interest upon 
said securities, and not otherwise, it will pay to the record holder 
hereof such proportion of said interest so received accruing on said 
securities from and after the date hereof as the amount of his certifi- 
cate bears to the entire amount of said securities, but in no event shall 
the interest so paid be more than ————— per cent per annum on the 
face value of this certificate, payable semi-annually, 

3. The term of this certificate shall expire on the ————— day of 

, A. D. 19 , at which time, or as soon thereafter as suf- 
ficient funds have been collected in due course of business on account 
of the notes and bonds held hereunder, the undersigned will pay to 
the registered holder hereof his pro rata share of the funds so col- 
lected, but in no event more than the face value of this certificate. 

4. The undersigned may deduct from the participation represented 
hereby, and any interest accruing hereon, the holder’s proper propor- 
tion of any loss, costs, damages, expenses, and charges of every kind 
and description which may be incurred or sustained by the under- 
signed or by or incident to said fund or any part thereof. 

5. This certificate is assignable only upon the books of the under- 
signed upon proper endorsement and surrender hereof to the under- 
signed for cancellation and is subject to redemption by the under- 
signed at any time upon mailing a written notice of such redemption 
directed to the record holder hereof at his address last appearing 
upon the books of the undersigned, after which this certificate shall 
cease to participate in the interest accruing upon said fund. 

The Commercial Savings & Trust Company. 

Date of Issu-—————-_. 





Maturity 
Countersigned : 
a By——_______.. 
Auditor. Vice-President 
Assignment 


For value received, subject to the terms of the within Certificate, 


_the undersigned hereby sells, assigns and transfers to 
all his interest represented by the within certificate and 


does hereby authorize and appoint Attorney 
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to make the necessary transfer on the books of the Company with full 
power of substitution in the premises. 
Date—————__. 


In presence of: 


In its opinion, the court wrote, in part, as follows: 


It is a prevailing rule, in Ohio and elsewhere, that banks and trust 
companies, though organized primarily for private profit, are of a 
pre-eminently public nature and have only such powers as are ez- 
pressly conferred on them by their charters and by statute, or such 
as may fairly be implied from those expressly given. 5 Ohio Juris- 
prudence, 363, § 73; 3 Ruling Case Law, 419, § 46; 7 Corpus 
Juris, 585, § 213; 4 Michie on Banks & Banking, 8, § 5; 2 Morse on 
Banks & Banking (6th Ed.) 1557, § 777; 1 Morse on Banks & 
Banking, 14, § 6. 

Do the statutes of Ohio authorize a combined bank and trust 
company to create a trust out of its own assets and sell participation 
certificates therein to others? 

A number of Ohio statutes define the powers and functions of 
trust companies. Those asserted to be applicable, as cited and com- 
mented upon by counsel, are as follows: 


“§ 710-156. A trust company may receive and hold moneys, or 
property in trust, or on deposit from executors, administrators, as- 
signees, guardians, trustees, corporations or individuals upon such 
terms and conditions as may be agreed upon between the parties.” 

“§ 710-159. A trust company may act as agent, and take, accept 
and execute any and all trusts, duties and powers in regard to the 
holding, management and disposition of any property or estate, real 
or personal, which may be committed or transferred to, or vested in 
said trust estate, and the rents and profits thereof or the sale thereof, 
as may be granted or confided to it by any person, association, cor- 
poration, municipal or other authority; and may act as trustee 
under any will or deed or other instrument creating a trust for the 
care and management of property under the same circumstances and 
in the same manner, and subject to the same control by the court 
having jurisdiction of the same as in the case of a legally qualified 
person.” 

“§ 710-164. In the management of money and property held 
by it as trustee, such trust company may invest such money and 
property in a general trust fund of the trust company. But it shall 
be competent for the authority making the appointment to direct 
whether such money and property shall be held separately or any 
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part thereof invested in a general trust fund of the trust company. 
The trust company always shall follow and be entirely governed by 
the directions contained in any will or instrument under which it acts.” 

*§ ‘710-165. No property or securities received or held by any 
trust company in trust shall be mingled with the investments of the 
capital stock or other properties belonging to such trust company or 
be liable for its debts or obligations. Moneys ... pending distribu- 
tion or investment may be treated as a deposit in the trust department 
or may be deposited in any other department of the bank, subject in 
other respects to the provisions of law relating to deposit of trust 
funds by trustees and others.” 108 Ohio Laws, part 1, 122. (Italics 
ours throughout.) 

Under the laws of Ohio, a banking institution such as the Com- 
mercial Savings Bank & Trust Company, with a single board of direc- 
tors, is one corporate entity, no matter how many departments it 
may form, either as a matter of conveyance in transacting its busi- 
ness or to meet requirements prescribed by law. 

Statutes relating to the same subject-matter must be read and 
construed together. A perusal of the Ohio Banking Act, particularly 
the part relating to trust companies, is unconvincing in support of the 
proposition that a bank with trust powers may create a trust out of 
its own securities and sell participating shares therein. Such proce- 
dure is foreign to the accepted notions of the proper business and 
functions of a trust company, viz., the acceptance and execution of 
trusts at the instance of others, and we are unwilling through con- 
jectural and dubious construction to extend to banks exercising trust 
prerogatives such broad and far-reaching powers as the formation of 
trusts out of their own property would give them, when the General 
Assembly has not seen fit to do so through plain and unequivocal 
language. 

Besides, such course of conduct is so antagonistic to the funda- 
mental conceptions of the manner in which a bank and trust company 
should operate and offers so many openings for abusive practices as 
to be opposed to sound public policy. Think of the ensuing possi- 
bilities. A bank by setting up trusts in its own securities (which 
securities are changeable at will), and selling participation certifi- 
cates therein, may cause an immediate conflict between its general 
depositors and the holders of the participation certificates. The 
opportunity is afforded to place the first-class securities in the trusts 
and allow the poor securities to remain among the general assets, to 
the prejudice of the general depositors, or vice versa. A bank owes 
the duty of impartiality and fair dealing toward all with whom it 
does business. 

‘ The profit feature is another indefensible element. That a trustee 
may directly profit from the management of a trust estate, at least in 
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the absence of an express agreement to that effect, is against every 
established notion connected with the administration of trusts. In 
these modern times a trustee is, of course, entitled to reasonable 
compensation for his services, but such compensation may not take 
the form of direct profits from the manipulation of the trust estate, 

The records in the cases before us are clear that the bank was 
engaged in a profit-making venture. For instance, the rate of 
interest on the various mortgages apportioned to the several alleged 
trusts was not less than 6 per cent., whereas the rate of interest to be 
paid on the participation certificates was not more than 5 or 514 per 
cent.; the bank pocketing the difference. Again, the bank bought an 
entire issue of the Jamestown Land Company bonds, amounting to 
$60,000, at a price of 93 cents on the dollar, and shortly thereafter 
turned them into purported trust No. 636 at par, taking credit of 
100 cents on the dollar therefor. What would there be to prevent 
the bank in the hands of an unscrupulous management from buying 
low grade first mortgages at substantial discounts, selling them to 
itself as trustee at face value for placement in the participation 
trusts, and making a clear profit of the difference? No interference 
by way of restrictions or supervision stands in the way. 

Transactions partaking of somewhat analogous characteristics 
have been condemned, disapproved, and nullified by this court on a 
number of different occasions. Cox, Adm’r, v. John, 32 Ohio St. 532; 
Caldwell v. Caldwell, 45 Ohio St. 512, 523, 15 N. E, 297; Riddle and 
Parker v. Roll, 24 Ohio St. 572; Piatt v. Longworth’s Devisees, 27 
Ohio St. 159, 1195. And see St. Paul Trust Co. v. Strong, 85 Minn. 
1, 88 N. W. 256. 

It is a salutary rule of long recognition that a trustee cannot sell 
his individual property to himself as trustee. 65 Corpus Juris, 653, 
§ 520; Old Dominion Copper Mining & Smelting Co. v. Bigelow, 203 
Mass. 159, 89 N. E. 193, 40 L. R. A. (N.S.) 314, affirmed, 225 U. S. 
111, 32 S. Ct. 641, 56 L. Ed. 1009, Ann. Cas. 1913E, 875; In re 
Howard’s Guardianship (Howard v, Bank of America Nat. Trust & 
Savings Ass’n) (Cal. Sup.) 24 P. (2d) 482, 483, 484. 



















TEE EERE, 


Addition of Word “Trustee” After the Stockhold- 
er’s Name No Protection Against Liability 
Shares of stock appeared on the records of a bank in the 


name of “T. P. Sims, Trustee.” Upon the closing of the 
bank it was held that the addition of the word ‘“‘trustee” to 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1366. 
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the stockholder’s name did not protect him against the stock- 
holders’ statutory liability. Law v. Blowers, Supreme Court 
of ‘South Carolina, 179 S. E. Rep. 480. 

The word “trustee,” in such case, is regarded as being 
merely descriptive and in no way limits the liability of the 
stockholder. ‘The decision intimates that if the shares of stock 
had been recorded in the name of “T. P. Sims, as 'Trustee” 
the statutory liability would not attach. In order to make 
certain, however, that the person holding shares as trustee 
shall not be held personally liable for the statutory liability, 
the trustee’s name should be followed by the words “as trustee 


for” (name of beneficiary). 

The report of the master, to whom the matter was referred 
by the court, which report was approved by the court, reads 
in part as follows: 


It is the premise of the defendant that the addition of the word 
“trustee” after his name fixed his ownership of the stock as fiduciary 
and insulated him against any personal liability by reason of the 
stockholders’ liability upon the same. On the other hand, the plain- 
tiff argues that the term “trustee,” inserted after the defendant’s 
name, is merely descriptio persone, and is to be disregarded, and that, 
accordingly, the defendant appearing upon the books of the bank as a 
stockholder, he “is estopped from denying that he is a stockholder” 
and cannot assert that he held this stock in a fiduciary capacity. 

Moss v. Johnson (1892) 36 S. C. 551, 15 S. E. 790, 710, appears 
conclusive against the defendant. In the cited case, the defendant 
signed a note and mortgage, “R. A. Johnson, trustee.” When sued 
individually upon these obligations, the defendant argued that he was 
not liable individually by reason of the manner of his signature to the 
obligations, which determined his character as fiduciary. In over- 
ruling this contention, Mr. Chief Justice McIver said: “The fact that 
the defendant saw fit to append to his signature to these papers the 
word ‘trustee’ certainly could not have the effect of making him 
trustee for any one, but must be regarded simply as descriptio 
persone.” 

In the course of the opinion in the above case, the court very 
clearly intimates that, in order to protect one who signs an obligation 
in a fiduciary capacity from a personal liability thereon, such person 
inust obligate himself “as trustee,” Mr. Chief Justice McIver putting 
it: “See, also, Henshall v. Roberts, 5 East, 150, as to the necessity 
for the use of the word ‘as,’ and also 17 Am. & Eng. Enc. Law, 494, 
495, and the cases there cited.” 
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In 17 American & English Encyclopedia of Law, 494, 495, that 
text expresses the general rule thus: “The character of the party, 
whether acting individually or in a representative character, must 
appear. The words ‘administrator,’ ‘agent,’ etc., appended to a 
party’s name are merely descriptive unless the word ‘as’ or its 
equivalent is used to show that the party is a party in a representa- 
tive capacity.” 

The importance of the talismanic word “as” in this connection 
is emphasized in Porter v. Jefferies (1893) 40 S. C. 92, 18 S. E. 
229, 231, which was an action upon a warranty signed “John R. 
Jefferies (L. S.) Eber C. Allen (L. S.), executors of W. Allen, de- 
ceased.” From the decree sustaining the personal liability of the 
signers of the warranty thereon, appeal was taken. In sustaining 
the lower court, it is stated: ‘The seventh ground of appeal, which 
imputes error to the circuit judge in holding that the covenant of 
warranty in the mortgage was the personal covenant of the de- 
fendants, and binding upon them as individuals, need scarcely be 
considered, for it is admitted by counsel for defendants that the 
authorities sustain the view taken by the circuit judge; and we need 
not go further back than the cases of McDowall v. Reed, 28 S. C. 
466, 6 S. E. 300, and Moss v. Johnson, 36 S. C. 551, 15 S. E. 709, 
to show that such admission was amply justified.” 

Again in Wallace v. Langston (1898) 52 S. C. 133, 153, 29 
S. E. 552, 562, our court stated that “the addition of the word 
‘trustees,’ not the words ‘as trustees,’ amounts to nothing more than 
mere descriptio persone.” 

In Neely v. Love (1928) 144 S. C. 271, 282, 142 S. E. 623, 626, 
the question involved centered about a note payable to “J. S. Brice, 
Attorney.” This note was subsequently transferred by J. S. Brice 
individually, and the issue hinged upon the power of J. S. Brice indi- 
vidually so to transfer. In sustaining such power, the learned 
referee, whose report was confirmed and adopted by the Supreme 
Court, tersely sums up the matter in these words: “I believe the 
general doctrine, and that of our own state to be, that such a suffix 
to the name of the payee of a note or other obligation, without 
more, is merely descriptio persone.” 

Flynn v. American Banking & Trust Co. (1908) 104 Me. 141, 
69 A. 771, 777, 129 Am. St. Rep. 378, 19 L. R. A. (N.S.) 428, is 
in direct point. There, upon the stock register of the insolvent bank, 
the word “Trustee” appeared after the name of the one of the 
shareholders against whom an assessment had been made. The 
stockholders, whose position is in all particulars analogous to that 
of the defendant Sims, asserted that he was thus absolved of personal 
liability to the stockholders’ assessment upon such stock. The court 
disposed of this contention with these words: “So far as appeared, 
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he purchased the shares, became the legal owner, and entitled himself 
to the dividends on them, as well as to represent them in corporation 
meetings. He thereby assumed the statutory liability attached to 
them. ‘The addition of the word ‘trustee’ was only descriptio 
persone.” 

The general rule in this connection, culled from all the cases, is 
thus tersely set forth in the annotation in 57 A. L. R. 772: “It 
appears to be the general rule that, where shares of stock appear on 
the books of the corporation to be held in the name of one as trustee 
or in some other fiduciary capacity for another, without giving the 
nature of the trust or other capacity, such description does not 
confer notice of the relationship, and the holder is liable personally 
as stockholder on the subscription, or for the statutory liability to 
creditors for debts of the corporation.” 

A recent decision from a sister state goes so far as to state that, 
“unless the said record or the stock certificate issue to him shows 
that he holds the said stock as trustee for a cestui que trust (bene- 
ficiary) named on the record or in the certificate,” one who holds 
stock under the designation of trustee is personally liable to the 
stockholders’ liability thereon. American Trust Co. v. Jenkins 
(1927) 193 N. C. 761, 138 S. E. 139, 142. 

Recognizing, then, that the addition of the word “trustee” after 
the defendant’s name is mere surplusage, and that accordingly the 
defendant appears upon the books of the bank individually as a 
stockholder, it seems too well settled to admit of cavil that he “is 
estopped from denying that he is a shareholder” to the extent of 
such shares, so far as stockholders’ liability is concerned. Man v. 
Boykin (1908) 79 S. C. 1, 6, 60 S. E. 17, 128 Am. St. Rep. 830. 
The reasoning behind this principle of estoppel is that, by allowing 
the stock to appear in his name on the records of the bank, he there- 
by leads the creditors and all other persons to believe that he is the 
real owner of the stock. He thus holds himself out to the public as 
a shareholder, and persons dealing with the bank have no means of 
knowing the nature of the contract under which he holds the stock 
and have a right to presume and are thereby led to believe that he 
is the absolute owner of it and it is but fair to presume that they 
deal with the bank upon the faith and credit of the parties thus 
appearing as stockholders. White v. Commercial Bank (1903) 66 
S. C, 491, 492, 45 S. E. 94, 97 Am. St. Rep. 803; Lewis v. Switz 
(C. C. Neb. 1896) 74 F. 381; Magruder v. Colston (1876) 44 Md. 
349, 22 |Am. Rep. 47; Tierney v. Ledden (1909) 143 Iowa, 286, = 
N. W. 1050, 21 Ann. Cas. 105. 

As is cogently observed in Kerr v. Urie (1897) 86 Md. 72, 37 
A. 789, 791, 38 L. R. A. 119, 63 Am. St. Rep. 493: “If persons 
wére allowed to subscribe for stock in a national bank or in any 
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other corporation where a personal liability attaches, either as at- 
torney for an unnamed principal, as self-appointed trustee for some 
unnamed cestui que trust, or as attorney for an unnamed infant of 
tender years, and, when called upon to pay the debts of the bank to 
the extent of the stock so subscribed, could escape [liability] by 
simply declaring that they represented in some capacity those who 
are legally or otherwise incapacitated, the law would be a dead 
letter, and the créditors of these associations, which are found in 
great numbers in every state, would be deprived of the only certain 
means provided by law for the payment of their claims.” 

In Davis v. First Baptist Soc. (1877) 44 Conn. 582, Fed. Cas. 
No. 3,633, it is said: “Creditors have a right to know who have 
pledged their individual liability. If trusteeship does not appear 
upon the books of the bank, they have a right to infer that the stock- 
holder is personally liable. If a trustee wishes to disclose his trustee- 
ship, there is no difficulty in giving notice upon the books of the 
bank. If he does not disclose his trusteeship, he is guilty of laches, 
for which others should not suffer. The settlement of the affairs of 
an insolvent bank would be rendered a matter of great labor, expense 
and delay, if persons who appeared upon the books of the bank as 
individual stockholders were permitted to relieve themselves by prov- 
ing that they held the stock as executors, or guardians, or trustees.” 

Seaboard A. L. Ry. Co. v. Jones (1926) 134 S. C. 305, 309, 
131 S. E. 434, 436, is peculiarly apposite. In that case our court 
stated: “The defendant has offered testimony to show that in mak- 
ing the contract in question he acted merely as a trustee for third 
party. ‘This is irrelevant, as the written contract sued on created a 
personal obligation on the part of the defendant (Porter v. Jefferies, 
40 S. C. [92], 100, 18 S. E. 229; McDowall v. Reed, 28 S. C. 466, 
6 S. E. 300; Moss v. Johnson, 36 S. C. 551, 15 S. E. 709), and I 
excluded such testimony and evidence from consideration.” 

To sum up, the defendant appears as a stockholder personally 
upon the records of the bank as a shareholder. The mere addition 
of the word “trustee” is “descriptio persone,” and he is now 
estopped to assert that he is not a shareholder. 
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BANK MAY RECOVER MONEY PAID AGAINST 
UNCOLLECTED CHECKS 





Twill Falls Bank & Trust Co. v. Pringle, Supreme Court of Idaho, 43 
Pac. Rep. (2d) 515 





Under the provisions of the Bank Collection Code a bank which 
permits a depositor of checks to draw the amount of the deposit 
before the checks are collected may recover from the depositor where 
the checks remain uncollected as a result of the failure of the bank 
on which the checks are drawn. 

In this case it appeared that on December 2 the defendant de- 
posited in the plaintiff bank three checks aggregating $4,490, drawn 
on the First National Bank, located in the same city as the plain- 
tiff. On December 3, when the two banks cleared, the plaintiff held 
checks on the First National aggregating $21,308.45 and the latter 
held checks on the plaintiff bank amounting to $11,673.82. The 
plaintiff received a draft on a Salt Lake City bank for the dif- 
ference. This draft was returned because of the failure of the First 
National Bank on December 4. On that morning the plaintiff’s 
lobby was filled with its depositors seeking to withdraw their money 
and they were being paid. In the confusion and excitement the 
assistant cashier paid $3,000 to the defendant (practically all of 
the defendant’s deposit) not realizing that he was paying against 
items that had not been, and could not be, collected. In these cir- 
cumstances, it was held that the plaintiff could recover from the de- 
fendant his proportionate part of the loss due to the dishonor of 
the draft on Salt Lake City. 

The provisions of the Bank Collection Code applicable are § 2 
declaring that a collecting bank is the depositor’s agent and that 
credit given for collection items is revocable until the proceeds are 
received in actual money or unconditional credit on the books of 
another bank; and § 9 which provides that, if ordinary care is exer- 
cised, a collecting bank may receive exchange in paymemnt of col- 
lection items. 


Action by the Twin Falls Bank & Trust Company against P. J. 
Pringle to recover money withdrawn from bank. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

Walters, Parry & Thoman and J. R. Keenan, all of Twin Falls, for 
appellant. 

+ NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §308. 
679 
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John W. Graham, Frank L. Stephan, and J. H. Blandford, all of 
Twin Falls, for respondent. 


MORGAN, J.—During ten years or more immediately prior to and 
on December 2, 1931, the banks of the City of Twin Falls were or- 
ganized into a clearing house association. Sec. 9 of the articles were: 


‘“‘The hour for making exchanges shall be 10:30 o’clock A. M. of 
each business day, (except on the last business day of each calendar 
month when it shall be 9:30 A. M.) when the Clearing House clerks 
from the several member banks shall report with their respective de- 
mands, separately made out against each member in detail and the to- 
tals summed up. The work of clearing shall not be delayed longer than 
ten minutes after 10:30 A. M. (9:30 on the last day of the month) on 
account of the failure of any bank to be represented at that time. At 
10:45 o’clock (9:45 on the last day of the month) the settling clerks 
shall return for settlement, when the bank which at the time is acting 
as Clearing House bank shall pay the creditor banks in Salt Lake City 
exchange for the balance due them, and shall receive payment in Salt 
Lake City exchange from the debtor banks for the balances due from 
them.’’ 


When organized it was composed of four members, but for some- 
time prior thereto and on December 2, the First National Bank of Twin 
Falls and respondent (plaintiff bank) alone remained in business and 
they constituted the association. They had adopted the practice of 
ascertaining, by telephone, the amount of balance due from one bank 
to the other, and it was paid by draft directly to the bank entitled to 
it. 


On December 2, appellant (defendant depositor) deposited in re- 
spondent bank three checks aggregating $4,490, drawn by another on 
the First National Bank, and was credited by respondent with that 
amount and given a duplicate deposit slip showing such credit. On the 
back of the slip was printed the following: 


Important 

‘‘In receiving items for deposit or collection this Bank acts only 
as depositor’s collecting agent and assumes no responsibility beyond 
the exercise of due care. All items are credited subject to final pay- 
ment in cash or solvent credits. This Bank will not be liable for de- 
fault or negligence of its duly selected correspondents nor for losses 
in transit and each correspondent so selected shall not be liable except 
for its own negligence. This Bank or its correspondents may send items, 
directly or indirectly, to any bank including the payor, and accept its 
draft or credit as conditional payment in lieu of cash; it may charge 
back any item at any time before final payment, whether returned or 
not, also any item drawn on this Bank not good at close of business 

on day deposited. 

‘“‘Twin Falls Bank & Trust Co. 

‘“Twin Falls, Idaho.’’ 
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On December 3, when the banks cleared, respondent had checks and 
drafts drawn on the First National Bank, totaling $21,308.45, which 
included the checks deposited by appellant; the First National Bank 
had checks and drafts drawn on respondent totaling $11,673.82, and 
gave respondent, in payment of the balance, a draft, as required by the 
articles of association, drawn on Continental National Bank & Trust 
Company, of Salt Lake City, Utah, for $9,634.63. The draft was mailed 
by respondent to Federal Reserve Branch Bank of Salt Lake on De- 
cember 3, for presentation and was delivered, in the regular course of 
mail, on December 4. It was not paid because of the failure of the 
First National Bank, which did not open for business on the morning 
of December 4. 

December 4, appellant drew and presented to respondent for pay- 
ment a check for practically his entire balance, which was paid. There. 
after demand was made by respondent on appellant, and by him re- 
fused, for his proportionate part of the loss due to the refusal of the 
Continental National Bank & Trust Company to pay the draft drawn 
on it by the First National Bank, and this suit was commenced to 
collect it. The case was tried to the judge, without a jury, and resulted 
in judgment for plaintiff. This appeal is from the judgment. 

Idaho Sess. Laws 1931, ec. 60, §1 (b), defines the word item, as 
used in that chapter, to mean ‘‘any check, note or other instrument 


providing for the payment of money.’’ Section 2 contains the follow- 
ing: 


‘*Except as otherwise provided by agreement . . . where an item is 
deposited or received for collection, the bank of deposit shall be agent 
of the depositor for its collection . .. and any credit given by any 
such agent . . . shall be revocable until such time as the proceeds are 
received in actual money or an unconditional credit given on the books 
of another bank, which such agent has requested or accepted. Where 
any such bank allows any revocable credit for an item to be withdrawn, 
such agency relation shall nevertheless continue except the bank shall 
have all the rights of an owner thereof against prior and subsequent 
parties to the extent of the amount withdrawn.’’ 


It is provided in section 9 of that chapter: 


‘Where ordinary care is exercised, any agent collecting bank may 
receive in payment of an item without becoming responsible as debtor 
therefor, whether presented by mail, through the clearing house or over 
the counter of the drawee or payor, in lieu of money, either (a) the 
cheek or draft of the drawee or payor upon another bank . . . or 
(c) such method of settlement as may be customary in a local clearing 
house or between clearing banks or otherwise. . . .”’ 


Appellant insists said chapter is void because its title is insufficient 
to meet the requirements of Idaho Constitution, art. 3, § 16. The chapter 
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has been codified in I. C. A. title 25, ¢. 13, but the transactions under 
consideration occurred before the code became effective, so the sufti- 
ciency of the title is open to question. Federal Reserve Bank v. Citizens’ 
Bank & Trust Co., 53 Idaho, 316, 23 P. (2d) 735. It is: 


“An act to expedite and simplify the collection and payment by 
banks of checks and other instruments for the payment of money.’’ 


Idaho Constitution, art. 3, § 16, provides: 


‘‘Every act shall embrace but one subject and matters properly 
connected therewith, which subject shall be expressed in the title; but 
if any subject shall be embraced in an act which shall not be expressed 
in the title, such act shall be void as to so much thereof as shall not be 
embraced in the title.’’ 


In Federal Reserve Bank v. Citizens’ Bank & Trust Co., above cited, 
we held the part of chapter.60 which purported to provide for the al- 
lowance of preference of a certain class of claims against insolvent banks 
to be void because that subject was not included in the title. The ruling 
holding void the portion of the chapter not included in the title is not 
fatal to the portion which is included, because of the provision in the 
section of the constitution above set out that ‘‘such act shall be void 
only as to so much thereof as shall not be embraced in the title.”’ 

Appellant argues that the title is deceptive and misleading. While 
it is stated in broad, general terms, it is not subject to just criticism 
that it is deceptive or misleading. It is sufficient to notify the reader 
of the nature of the part of the act relating to the collection and pay- 
ment by banks of checks and other like instruments. In re Crane, 27 
Idaho, 671, 688, 151 P. 1006, 1010, L. R. A. 1918A, 942, it is said: 


‘‘Necessarily the title to an act must be brief. The object of the 
title is to give a general statement of the subject matter, and such a 
general statement will be sufficient to include all provisions of the act 
having a reasonable connection with the subject matter mentioned and 
a reasonable tendency to accomplish the purpose of the act. The object 
of the title is not to state the reason for the passage of the act, or to 
give an index to its contents, but to give a general statement of the 
subject matter of the act.’’ 


Appellant urges that our law conflicts with that of the United States 
(USCA title 12, § 194) on the subject of priority in the payment of 
claims in the liquidation of insolvent banks. The conflict of laws, if 
one exists, does not arise in this case. The manner in which the receiver- 
ship of the First National Bank has been, or is being, conducted is not 
in issue. 

An effort was made to prove an agreement whereby the bank did 
not receive the checks for collection, but purchased them. Appellant 
testified to the effect that when he made the deposit he asked the vice- 
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president if the money was available for him right away, and was told 
it was; also that he told the vice-president the purposes for which he 
desired to use the money. His explanation as to what actuated him in 
the transaction and why he deposited the checks in respondent bank 
instead of cashing them at the First National Bank is as follows: 


‘*Well, there was rumors about the First National Bank that had 
come to me several times, that it might be in rather bad shape—now, 
I say ‘might’—and I didn’t want to accept that check—that deposit— 
conditionally at all, and wouldn’t. 

**T told him why I wanted the money from those checks because I 
was rather—lI didn’t want to take chances on those checks because I 
had understood about the First National Bank; that was the reason 
I took the precaution.”’ . 

**Q. Well, after you received the check from Mr. Sande you did not 
need to go to the First National Bank—you didn’t want to go to the 
First National Bank and take out that much money at one time? 

‘‘A. I wouldn’t have eared to have went only from the looks of it 
towards the bank; it might have caused a run on the bank, and they 
would say, ‘what’s the matter with Pringle.’ I done it as a protection 
to the bank. I didn’t want to do that before a crowd if anybody 
seen me.”’ 


There is conflict in the testimony as to what occurred at the time 
appellant deposited the checks. It is doubtful if the evidence favorable 
to his contention, that there was an agreement whereby the checks were 
purchased by respondent and not deposited with it for collection, would 
be sufficient to sustain it, even in the absence of a conflict. 

Evidence was introduced by respondent establishing a custom among 
the banks in and about Twin Falls to accept checks for collection and 
credit them to the depositor’s account, reserving the right to charge 
them back to the depositor unless collected. This custom is not violative 
of, but is in conformity to, 1931 Sess. Laws, ¢. 60. 

The burden was on appellant to prove an agreement whereby the 
deposit was not for collection, and that there was a purchase by re- 
spondent of the checks. In Fischer v. First National Bank of Sand- 
point, 40 P. (2d) 625, 626, we said: 

‘“As a general proposition, every commercial contract, including 
those in connection with the business of banking, is deemed entered 
into with the understanding that usage and custom, in regard to the 
particular matter of the contract, becomes a part of the transaction 
itself, unless the contrary appears.”’ 


The evidence was sufficient to justify the trial judge in finding the 
deposit was made by appellant in respondent bank for collection, and 
that there was no agreement to the contrary. Therefore, 1931 Sess. 
Laws, ¢c. 60, § 2, applied to the transaction and made credit given to 

. appellant against the deposit revocable when the proceeds of such checks 
were not received by respondent. 
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On December 4, when the First National Bank failed to open for 
business, many of the depositors in respondent bank presented checks 
to it demanding the payment of their deposits. Shortly after respond- 
ent opened for business that day its lobby was filled with its depositors ; 
lines of waiting depositors were formed seeking to withdraw their 
money, and considerable excitement and uneasiness was manifested 
among the depositors and officers and employees of the bank. At that 
time appellant presented his check to respondent’s assistant cashier and 
withdrew $3,000 being practically all that remained in his deposit com- 
posed of the three checks in the First National Bank which were not 
paid because of its failure. The evidence shows the assistant cashier 
was nervous and excited and did not know, when he paid appellant’s 
check, that his balance was created by the deposit of checks on the First 
National Bank which had not been collected. 

The payment of appellant’s check, on December 4, did not amount 
to an election to purchase the checks deposited by him on December 2. 
At most it was a circumstance, admissible in evidence, tending to show 
a purchase had been made at the time of deposit and that the bank so 
understood the transaction. However, considering the circumstances 
surrounding the cashing of the $3,000 check, it is clear it was paid in- 
advertently and through lack of knowledge on the part of the assistant 
cashier of the nature of the deposit. 

It is true the assistant cashier could have ascertained the nature of 
the deposit, and appellant insists his failure to do so was negligence 
imputable to the bank. Assuming the payment of appellant’s check 
was made by respondent due to negligence of its assistant cashier, that 
does not change the contractual relation of the parties so as to transform 
a deposit of checks for collection into a purchase and sale of them, nor 
does it deprive respondent of its right of action against appellant to 
recover the money. 


The judgment is affirmed. Costs are awarded to respondent. 


INSURANCE OF MONEY SENT BY REGISTERED 
MAIL 


Central Trust Co. v. Hartford Fire Insurance Co., Supreme Court of 
Appeals of West Virginia, 177 S. E. Rep. 868 


A policy insuring a bank against loss of money sent by registered 
mail, except losses occasioned by dishonesty on the part of em- 
ployees of the sender or addressee, does not cover a loss of money 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §649. 
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stolen by the addressee’s cook and chauffeur (one person). The 
word ‘‘employees’’ as here used means such employees as might 
reasonably be expected to come into contact with the insured prop- 
erty and the combination cook and chauffeur, having the run of his 
employer’s apartment, to which the money was addressed, comes 
within this definition. 









Syllabus by the Court 
An insurance policy against loss on shipments of money, ete., ex- 
cepted loss occasioned by the dishonesty of the employees of the sender 
or the addressee. Held, that the word ‘‘employees’’ as used in the 
policy was not meant to apply indiscriminately to all employees of the 
sender and the addressee, but to employees who may reasonably have 
been expected to contact the subject-matter of the insurance. 
Litz, J., dissenting. 













Action by the Central Trust Company, etc., against the Hartford 
Fire Insurance Company. Judgment for plaintiff, and defendant 
brings error. 

Judgment reversed, and action dismissed. 

Mohler & Peters and H. L. Snyder, Jr., all of Charleston, for plain- 
tiff in error. 
Payne, Minor & Ray, of Charleston, for defendant in error. 









HATCHER, J.—This action involves the liability of an insurance 
company for a registered mail package which was stolen. 

The defendant, Hartford Fire Insurance Company, insured plain- 
tiff, Central Trust Company, on shipments of money by registered mail 
from the time of leaving the office of the consignor until delivered at 
the office or place of address of the consignee. The policy covered all 
risks except that of war ‘‘and dishonesty on the part of employees of 
senders or addressees.’’ While the policy was in force, plaintiff shipped 
$2,500 in currency by registered mail from Charleston, W. Va., to A. H. 
Boyd at No. 1611 Meridan avenue, Miami Beach, Fla. That number 
was an apartment house, and one of its apartments was occupied by 
Boyd. The house was managed by Ethel L. Snyder, to whom the above 
package was delivered; Boyd being absent. She placed the package 
on a table in Boyd’s apartment. Before his return, the package was 
stolen by Lorenzo Alston, who, according to the agreed statement of 
facts, ‘‘was then and there in the employ of said A. H. Boyd as 
chauffeur and cook.’’ Plaintiff recovered $325.37 of Alston. The 
case was submitted to the court in lieu of a jury. From a judgment 
in favor of plaintiff for the balance of the loss, the defendant prosecutes 
error. 

Plaintiff contends that the term ‘‘employees’’ as used in the ex- 
ception to the undertaking of the insurer was not intended to apply 
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to ordinary servants, but only to employees who in the course of their 
duties would be expected to handle the subject-matter of the insurance 
contract. It seems reasonable that the term was not meant to apply 
indiscriminately to every employee that the addressee might engage. 
Dishonesty of an employee who was duly authorized to represent the 
addressee would at law have the same effect as that of the addressee 
himself—a dishonesty against which the insurer needed no protection. 
To give full meaning to the policy exception, it must be taken to refer 
especially to employees of lesser grades who may reasonably have been 
expected to contact the subject-matter of the insurance and who did 
not have the right to represent the addressee. Alston as cook and 
chauffeur seemingly had the run of Boyd’s apartment. Such a servant 
would reasonably be expected to come into contact with a package de- 
livered to the apartment for his employer. Alston must be regarded 
as in the excepted class. 

Plaintiff takes the position that the policy contemplated a lawful 
delivery of the package, and that the delivery herein violated the fol- 
lowing inhibition of the federal postal laws and regulations: ‘‘In the 
absence of a written order from the sender or addressee, mail addressed 


to . . . occupant of an apartment house .. . shall not be delivered to 
the ... manager .. . unless addressed in his care or in the care of 
the . . . house.’” There was no such written order in this case, and 


the package was not addressed in care of Mrs. Snyder. Plaintiff con- 
tends that the improper delivery exposed the package to theft, and 
therefore was its proximate cause. Plaintiff’s brief says: ‘‘The theft 
of the registered package was, we submit, in the natural and ordinary 
course of things to be anticipated as the direct consequence of its im- 
proper delivery. Why all the safeguards thrown around the delivery 
of a registered package by the U. S. postal regulations, if theft is not 
a nautral and ordinary consequence of a careless delivery ?’’ 

The defendant does not contend that the delivery complied with 
the federal regulation. Defendant takes the position that the only 
cause for the delivery not becoming complete, however, was the inter- 
vening theft of the addressee’s employee; and that, unless it be assumed 
that Boyd retained Alston, realizing that upon opportunity he would 
steal, then the theft was not the natural outcome of the improper de- 
livery and it was not the proximate cause of the loss. Defendant re- 
lies on Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S. 469, 475, 24 
L. Ed. 256, and kindred eases, holding: ‘‘In order to warrant a finding 
that negligence . . . is the proximate cause of an injury, it must ap- 
pear that the injury was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to have been foreseen in 
the light of the attending circumstances.’’ We are of opinion that the 
defendant’s position is more logical. 
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Therefore the judgment of the circuit court is reversed, and the 
plaintiff’s action dismissed. 
Reversed and dismissed. 


LITZ, J. (dissenting).—I concur in the interpretation by the court 
of the word ‘‘employees’’ as used in the policy, but cannot agree that 
a mere chauffeur or cook, not shown to possess other actual or apparent 
authority, is reasonably expected to contact a package, belonging to 
the master, of $2,500 in currency. 

I therefore dissent from the decision. 


BANK MAY NOT RETAIN BONDS WRONG- 
FULLY DELIVERED TO IT BY PRESIDENT 





Bosworth v. Maryland Casualty Co., United States Circuit Court of 
Appeals, 74 Fed. Supp. (2d) 519 





The president of a bank, as trustee of an estate, had in his pos- 
session negotiable bonds of the face value of $6,000. He turned 
these bonds over to the bank to be credited against his own over- 
draft. The president was removed from the office of trustee and 
his successor recovered a judgment against him which was paid 
by the plaintiff casualty company, surety on his official bond. In 
this action against the receiver of the bank (the bank having failed 
in the meantime) it was held that the casualty company was en- 
titled to the bonds. The transaction was within the scope of the 
president’s duties and his knowledge as to the ownership of the 
bonds was imputed to the bank. 


Suit by the Maryland Casualty Company against L. J. Bosworth, 
as receiver of the McCartney National Bank of Green Bay, Wisconsin. 
Decree for plaintiff, and defendant appeals. 

Affirmed. 

T. H. Spence and Arthur Wickham, both of Milwaukee, Wis., for 
appellant. 

James E. Coleman, of Milwaukee, Wis., for appellee. 


SPARKS, C. J.—This appeal is from a decree of the District Court 
requiring appellant to deliver six bonds as trust funds of the estate 
of Ira M. Martin to appellee under subrogation to that estate. 

The facts material to this controversy, as found by the court, are 
as follows: Joseph H. Tayler and Minnie A. Martin had acted as trus- 
tees of the estate of Ira M. Martin, deceased, from 1916 to August 18, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1052. 
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1931, under the jurisdiction of the Brown County Court of Wisconsin, 
and during that time appellee was surety of their bond. On the last 
named date the trustees failed to account for the trust property to that 
court, whereupon Minnie A. Martin resigned and Tayler was removed, 
and their successor was appointed. Suit was thereupon brought against 
Martin, Tayler, and appellee as surety, to recover the trust property 
or its value, and judgment was recovered for $45,000 which was paid 
by appellee as surety, and that amount is still due and owing to ap- 
pellee from Martin and Tayler. 

When the letters of trust were issued to Tayler he was an officer 
of the McCartney National Bank of Green Bay, Wisconsin, and later, 
while acting as trustee, he became the president of the bank, and as 
trustee he kept all property of the trust estate in his office or in the 
vault of the bank. 

On December 18, 1930, Tayler as such trustee held for the use and 
benefit of the trust estate six negotiable bonds of the aggregate face 
value of $6,000, which were the property of the trust estate. At that 
time Tayler, as president of the bank, was its chief executive officer in 
active charge of supervising and directing all the business transacted 
by the bank by its other officers and employees. On that date the bonds 
referred to were given by Tayler to Bailey, an assistant cashier, with 
a deposit slip marked ‘‘Deposited by J. H. Tayler, with the McCartney 
National Bank, Contl. Il., $5,750,’’ with instructions to credit that 
amount to his personal account and to hold the bonds for quotations, 
subject to confirmation by Tayler. At that time the personal account 
of Tayler was overdrawn and he was otherwise indebted to the bank 
in excess of $5,750. On February 9, 1931, the bonds were sent by 
Bailey to the Continental Illinois Bank and Trust Company for quota- 
tions subject to confirmation by Tayler. There the bonds remained 
until after the McCartney National Bank was closed and placed in the 
eustody of a receiver. They were later returned to the receiver and 
were in his possession at the time of trial. 

The court concluded that upon the payment of the judgment by 
appellee (plaintiff casualty company) it became invested with all right, 
title and interest to and in all property of the trust estate which was 
wrongfully converted, misappropriated or stolen, and had a right to 
recover it when found and identified. The court further concluded 
that the bonds were obtained by the McCartney bank through the 
fraudulent act of its president, Tayler, who accepted them as a de- 
posit on behalf of said bank, as its agent and sole representative in 
said transaction, and caused credit to be given to an overdraft in 
Tayler’s personal account, and that because of the knowledge of the 
fraud by its agent and sole representative, the bank was charged with 
the knowledge of its agent, Tayler, who knew that the bonds were prop- 
erty of the Martin trust estate, and by reason of such fraud the bank 
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did not acquire title to or interest in them, and was not a holder in 
due course. The court therefore held that the bonds were the property 
of the Martin trust estate at the time they came into possession of the 
bank, and by operation of law, upon payment of their value to the 
trust by appellee, it became the owner of the bonds and was entitled 
to have and receive their physical possession as its property, together 
with any money received by the bank upon any coupons attached to the 
bonds on December 18, 1930. 

Appellant contended that the court erred (1) in holding that 
Tayler as agent of the bank accepted the bonds on its bebaif, and-{2). 
that Tayler’s knowledge that the bonds were the property of .the Mar-> 
tin estate of which he was trustee was imputec to the bank: ‘In sup-. 
port of those contentions, appellant relied upon the following proposi- 
tions of law which we concede are amply supported by the authorities; 
which he cites. (1) When an agent is committing a fraud entirely for 
his own benefit and not for the principal’s benefit, the principal should 
not have imputed to him knowledge of the agent’s acts, for under those 
circumstances the agent would not be acting within the scope of his 
authority. (2) The payment of an agent’s personal indebtedness to 
his principal is an act done to subserve his own interests only, and 
is not in the interest of his principal, hence the agent’s knowledge is 
not imputed to the principal. (3) When an agent commits a fraud 
for his own benefit, and designedly against his principal, and it is es- 
sential to the existence or possibility of such fraud that he should con- 
ceal the real facts from his principal, a presumption arises that he did 
not communicate the facts to his principal. (4) Where an officer com- 
mits an independent fraud for his own benefit and designedly against 
his principal, it will be presumed that the officer dealt with some other 
agent of the corporation, for to have dealt with himself would have 
been wrongful and unlawful. 

The facts in this case are clearly distinguishable from those in the 
cases cited. Here there was no fraud designed against the bank. On 
the contrary, the transaction was intended to and did benefit the bank, 
and not Tayler, except as it tended to relieve him temporarily from 
merited criticism, and perhaps prosecution, for the manner in which 
he, as president, had conducted the bank’s business. It was his para- 
mount duty to see that the debts owing to the bank were paid if pos- 
sible, and that overdrafts were promptly and properly cared for, and 
especially was this true with respect to his own debts and overdraft. 
On December 18, 1930, both he and the bank were in a precarious finan- 
cial condition, of which fact he must have had full knowledge. It was 
under those circumstances that the fraudulent transaction occurred, 
and it is obvious that Tayler was then attempting to benefit the bank, 
and his actions with respect thereto, excepting the misappropriation of 
the Martin trust property, were within the scope of his authority and 
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duty. The transaction was in no way detrimental to the bank and of 
no benefit to Tayler, except as it postponed his day of wrath. The 
record discloses that practically the entire deposit of $5,750 was con- 
sumed by Tayler’s overdraft. It is true that, at the time of the de- 
posit, his overdraft of record showed $2,108.51. However, at the close 
of that day, his balance was but $111.49. It was customary, however, 
for the teller at the bank to hold Tayler’s checks in the cage, and not 
charge them immediately to his account as cash items, and for that 
‘yeason, his: individual ledger account did not always correctly reflect 
the ainourit of his overdraft. In any event, at the time of the deposit, 
-Tayler owed the -bank considerably more than the deposit. 

‘ It is sontended by appellant that under the ruling in American 
‘National Bank of Nashville v. Miller, 229 U. S. 517, 33 S. Ct. 883, 57 
 f. Ed. 1310, the knowledge of Tayler, as agent, should not be imputed 
to the bank because Tayler was merely paying his indebtedness to the 
bank, and thereby subserving his own interest, and not that of the 
bank. That case was discussed in Curtis, Coilins & Holbrook Company 
v. United States, 262 U. S. 215, 43 8. Ct. 570, 67 L. Ed. 956, and it 
was considered inapplicbale where the agent was the sole agent for the 
principal in the engagement of a common adventure, and the Court 
held that where the principal insisted on retaining the fruits of the 
adventure, it must be charged with the knowledge of the agent through 
whom the fruits came. See also 4 Fletcher Cyclopedia of Corpora- 
tions (1918) § 2251, at page 3496. We think this principle must govern 
the facts here. Aside from Tayler’s other relationships, he and the 
bank were engaged in the common adventure of banking, and in the 
specific common adventure of having Tayler’s overdraft paid, and if 
Tayler was the sole agent of the bank with respect to that transaction, 
his knowledge must be imputed to the bank. Kean v. National City 
Bank (C. C. A.) 294 F, 214; Schneider v. Thompson (C. C. A.) 58 
F.(2d) 94; First National Bank v. Blake (C. C.) 60 F. 78. The find- 
ing of the court that he was the sole agent of the bank with respect to 
the transaction is supported by material evidence, and we can not dis- 
turb that finding. It is true that the bonds and the deposit slip, which 
was made out by Tayler, were delivered by him to another employee 
or officer of the bank for the purpose of making the records of the 
transaction, but they were accompanied by instructions from Tayler 
as to what should be done, that is to say, he told the assistant cashier, 
Bailey, to hold the bonds until Tayler could get quotations on them. 
He further instructed that immediate credit be given on his account for 
the amount represented by the deposit slip. Whether these instruc- 
tions were given to Bailey or another assistant cashier, or both, is not 
material, for the fact remains that his instructions were carried out 
to the letter. The bank’s bond account, so far as the record discloses, 
showed no purchase of these bonds. They were carried as a ‘‘Bank’s 
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sundry’’ item in the assistant cashier’s cage, and Tayler’s personal 
account was credited with the deposit slip, and that credit charged 
to the bank’s sundry account. There the bonds remained until Febru- 
ary 9, 1931, because Tayler had given no further instructions. They 
were then sent to the Continental Illinois Bank at Chicago for quota- 
tions, accompanied by a letter from Bailey. A reply to that letter was 
delivered by Bailey to Tayler, who gave no further instructions. It is 
to be further noted that within four days after the payment of Tayler’s 
overdraft by the deposit of December 18, his overdraft exceeded $5,600, 
and Cashier Bailey testified that at no time did he approve of Tayler’s 
overdrafts. These facts fully substantiate other material testimony that 
Tayler directed the business of the bank as a superior officer to all 
others of its employees and agents, and that, in fact, he was the bank. 
In this entire transaction there is not the slightest indication that any 
officer or employee of the bank, except Tayler, exercised any independ- 
ent choice or judgment. 

We think the court was quite justified in holding that Tayler, as 
sole agent of the bank, received the bonds for the bank, and that his 
knowledge of the fraud was properly imputed to the bank. 

Decree affirmed. 


BANK LIABLE ON REPRESENTATION AS TO 
VALUE OF BONDS 





State ex rel. Sorenson v. State Bank of Omaha, Supreme Court of 
Nebraska, 260 N. W. Rep. 195 





The president of a bank, in selling water company bonds owned 
by the bank, to a woman who was inexperienced in business, repre- 
sented that the bonds were perfectly sound and would be paid at 
maturity and that there were no securities to be purchased any- 
where that were better. The water company was actually insolvent 
at the time and the bonds proved to have no value. It was held 
that the purchaser could rescind the contract and was entitled to 
the return of the purchase money with interest. 

Note. This decision may be compared with Bullard v. Citizens 
National Bank, Miss., 160 So. Rep. 280, published on a previous page 
of this issue, in which it was held that a bank was not liable where 
it sold bonds upon the representation that they were ‘‘gilt-edged 
and as good as gold.’’ This statement was regarded by the Missis- 
sippi Supreme Court as being a mere expression of opinion and not 
a representation of fact. The representation made in the present 
ease is much stronger than that made in the Mississippi case and 
can be construed as being a representation of fact. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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Action by the State, on the relation of C. A. Sorensen, Attorney 
General, against the State Bank of Omaha, wherein E. H. Luikart was 
appointed receiver and wherein Frances C. Morgan intervened. From 
judgment for the receiver, the intervener appeals. 

Judgment reversed, and cause remanded, with directions. 

Reed, Ramacciotti & Robinson and Crossman, Munger & Barton, 
all of Omaha, for appellant. 

F. C. Radke, of Lincoln, Hanley & O’Brien, of Omaha, and Bar- 
low Nye and W. A. Crossland, both of Lincoln, for appellee. 


GOOD, J.—Mrs. Frances C. Morgan, intervener, in her petition 
in intervention alleged that she was induced by fraudulent representa- 
tions, made to her by the president of the State Bank of Omaha, to 
purchase from it certain bonds. She sought rescission, tendered back 
the bonds, and asked that the amount paid by her for the bonds be 
declared held by the receiver in trust for and restored to her. The 
receiver in his answer pleaded the statute of limitations, and denied 
certain allegations in the petition. A reply put in issue the allegations 
of the answer. The trial resulted in a judgment for the receiver. In- 
tervener has appealed. 

The receiver now admits that the plea of the statute of limitations 
is unavailing. 

Intervener in her petition alleged that, upon the recommendation of 
an employee of the State Bank of Omaha, she went to it for the pur- 
pose of consulting its officers and managers concerning an investment ; 
that at the bank she met its president and manager and explained to 
him that she was a widow, without business experience and without 
knowledge of what were safe and reliable securities or the value of the 
same, and must rely upon the advice of others in making any invest- 
ment in securities; that she had a small amount of money which she 
desired to invest in safe securities; that the president treated her very 
cordially and stated that he had been well acquainted with her hus- 
band in his lifetime and, in substance, that they were intimate friends, 
and pretended great sympathy for intervener because of the loss of 
her husband; that she was impressed with the apparent honesty and 
truthfulness of the statements made by the president; that he there- 
upon advised her to purchase from said bank two bonds, issued by the 
Keystone Water Works Corporation, a corporation organized under 
the laws of the state of Delaware; that he exhibited to intervener said 
bonds, then owned by the bank, each for $1,000, and stated to inter- 
vener that said bonds were perfectly sound and good and would be 
paid at their maturity; that the interest represented by the coupons 
attached to the bonds would be promptly paid when due; that said 
corporation was wealthy; that it had an enormous business throughout 
the United States; that its income annually was in the millions; that 
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its assets were much greater than its liabilities; ‘‘that it was perfectly 
solvent and that for an investment there were no securities to be pur- 
chased anywhere that were better.’’ Intervener alleged that she had 
no knowledge of said corporation, but relied wholly upon the state- 
ments made by the bank’s president, purchased the bonds and paid 
therefor $2,028.75, being the face value of the bonds plus accrued in- 
terest; that the bank’s assets were thereby augmented to the extent of 
the amount then paid by her, which remained in the hands of the bank 
up to the time that it was placed in the hands of the receiver, and still 
remains in the hands of its receiver. She further alleged that the state- 
ments were false; that, in fact, the corporation issuing said bonds, 
shortly before or immediately after the transaction between intervener 
and the bank’s president, was placed in the hands of a receiver, and, 
at the time said statements were made to intervener, said corporation 
was insolvent and the bonds possessed no market or other value. 

The only defense tendered in the answer was the plea of the statute 
of limitations and the following specific denial: ‘‘ Defendant says that 
as to the matters and things alleged in said petition, in so far as they 
purport to set out any conversation or agreement had between the in- 
tervener and Albert L. Schantz, this answering defendant has no in- 
formation, and therefore denies the same.’’ 

In her own behalf intervener testified concerning the transaction 
wherein she purchased the bonds. Her evidence, in the main, tended 
to support the allegations of her petition as to what occurred between 
her and the bank’s president. The bank’s president was the only wit- 
ness called for defendant. He admitted there was a transaction wherein 
bonds were sold to intervener, but testified that he could not recall the 
conversation had between him and intervener, and did not remember 
what was said. His evidence, therefore, is practically of no value. 

Section 20-842, Comp. St. 1929, reads: ‘‘Every material allegation 
of the petition not controverted by the answer, . . . shall, for the pur- 
poses of the action, be taken as true... . Allegations of value or of 
amount of damage shall not be considered as true by failure to con- 
trovert them.’’ Under this statute it is apparent that every material 
allegation in the petition that is not controverted by the answer, except 
allegations of value or amount of damage, for the purposes of the action 
must be taken as true. 

From the record it appears that intervener was a woman of in- 
experience in business matters; that she had no knowledge of securities 
and knew nothing of the bonds in question, or their value. She in- 
formed the president of the bank of her want of experience and lack of 
knowledge and that she relied on the officers of the bank to see to it 
that she obtained good security. The president of the bank assumed 
to act as her adviser and immediately recommended the purchase of 
two bonds. The record shows that these bonds, instead of being ‘‘ab- 
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solutely gilt-edge, nothing better,’’ were those issued by a corporation 
then insolvent; that such corporation was then, or shortly thereafter, 
in the hands of a receiver. From the admission, it is clear that the 
bonds were not of the grade and character that intervener desired, and 
which the bank’s president represented them to be. We are compelled 
to conclude that intervener was imposed upon and was knowingly taken 
advantage of for the purpose of enriching the bank at her expense by 
selling her some of its bonds, which were of little or no value, and 
obtaining full value therefor. 


The receiver insists that there is insufficient evidence to show that 
there was a confidential or fiduciary relationship existing. It is un- 
important whether there was a fiduciary relationship existing. It is 
sufficient, for the purposes of this action, that, through deliberate fraud 
practiced upon her, intervener was induced to purchase bonds that were 
not what they were represented to be. 


A vendor of bonds, representing them to be good, sound securities 
—none better—makes a representation of a fact and is liable to the 
vendee of the bonds if the maker of the bonds is insolvent at the time, 
and the vendee may rescind the contract and recover the purchase 
price. Crane v. Elder, 48 Kan. 259, 29 P. 151, 15 L. R. A. 795; Cor- 
bett v. Gilbert, 24 Ga. 454; Alexander v. Dennis, 9 Port. (Ala.) 174, 
33 Am. Dee. 309; Olvey v. Jackson, 106 Ind. 286, 4 N. E. 149; Burr v. 
Willson, 22 Minn. 206; Snyder v. Findley, 1 N. J. Law, 48. 

In State v. State Bank of Omaha, 126 Neb. 343, 253 N. W. 356, 
this court held: ‘‘In equity, a guaranty and a pledge of collateral se- 
curing it may be canceled for fraud in the procuring of those instru- 
ments, and in that event the collateral may be restored to pledgor as 
trust property in the hands of the receiver of the pledgee after in- 
solvency.’’ 

In Foley v. Holtry, 43 Neb. 133, 61 N. W. 120, it was held: ‘‘A per- 
son is justified in relying on a representation made to him in all cases 
where the representation is a positive statement of fact, and where an 
investigation would be required to discover the truth.’’ In that case 
it was held that the injured party was entitled to rescind the contract. 
The decision in that case was reaffirmed in Brucker v. Kairn, 89 Neb. 
274, 131 N. W. 382, and in that case it was held that false representa- 
tions inducing the sale of personalty, if relied upon by the vendee, 
would support an action either for damages or rescission. Other de- 
cisions holding to the same tenor are McCandless v. Greusel, 103 Neb. 
472, 172 N. W. 249, and Oleott v. Bolton, 50 Neb. 779, 70 N. W. 366. 

In the instant case the bonds sold to intervener were not what they 
were represented to her to be. She relied upon the representations 
made and, under the law, she was entitled to rescind. She did rescind, 
tendered back the bonds, and demanded the return of her money, which 
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the bank refused. She has since kept the tender good, and the bonds 
were tendered to the receiver in court. 

The receiver contends that the value of the bonds was not shown 
and, therefore, the extent of intervener’s injury was not shown. In an 
action to rescind, the extent of damage sustained is immaterial. Inter- 
vener was entitled to that for which she bargained; she was entitled to 
a first-class security. The evidence shows that the president and man- 
ager of the bank told intervener that the bonds were gilt-edge, meaning 
that they were of the best class of securities on the market. She did 
not receive that for which she bargained. She was entitled to rescind 
regardless of the extent of her injury and damage. It does not require 
a Solomon to determine that bonds of an institution, which is insolvent 
and in the hands of a receiver, are not gilt-edge securities. The money 
intervener paid for the bonds still remains in the hands of the receiver. 
Under the facts disclosed, the receiver must be held to hold in trust 
the money paid by intervener to the bank, and she is entitled to prefer- 
ential payment thereof, as for a trust fund, out of the assets of the 
bank in the hands of the receiver. 

The judgment of the district court is reversed, and the cause re- 
manded, with directions to enter a preferential judgment for a trust 
in favor of intervener for $2,028.75, plus interest thereon at 7 per cent. 
from March 5, 1930, to the date of entry of judgment, such judgment 
to bear interest at 6 per cent. from its date until paid. 

Reversed. 


REVOCATION OF TRUST UPON CONSENT 


Thatcher v. Empire Trust Co., New York Supreme Court, Appellate 
Division, 277 N. Y. Supp. 874 


Section 23 of the New York Personal Property Law provides 
that a trust of personal property may be revoked upon the written 
consent of all parties beneficially interested in the trust. Under this 
section it is held that it is sufficient, for the revocation of a trust, 
to obtain the consent of the persons who have a present interest in 
the trust, that is, those who would take a portion of the trust fund 
if the trust were terminated at the time of the revocation. It is not 
necessary to obtain the consent of the persons who might, in the 
future, become beneficiaries under the terms of the trust and whose 
identity cannot, at the time, be ascertained. 


Proceeding by James Thatcher against the Empire Trust Company 
upon an agreed statement of facts under sections 546-548 of the Civil 
Practice Act for revocation of a trust of personal property. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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Judgment permitting revocation directed. 

Argued before Martin, P. J., and Merrell, McAvoy, Glennon, and 
Untermyer, JJ. 

Abner J. Rubien, of New York City (Henry E. Alexander, of New 
York City, of counsel), for plaintiff. 

Olin, Clark & Phelps, of New York City (T. Fergus Redmond, of 
New York City, of counsel), for defendant. 


McAVOY, J.—This submission of a controversy involves the right 
of the settlor of a trust of personal property to revoke the same in ac- 
cordance with the provisions of section 23 of the Personal Property 
Law, which provides as follows: ‘‘ Revocation of trusts upon consent of 
all persons interested. Upon the written consent of all the persons 
beneficially interested in a trust in personal property or any part 
thereof heretofore or hereafter created, the creator of such trust may 
revoke the same as to the whole or such part thereof, and thereupon 
the estate of the trustee shall cease in the whole or such part thereof.’’ 

Under date of March 25, 1927, the plaintiff, as donor, delivered 
certain securities and a policy of life insurance to the defendant to 
hold and administer, in accordance with the indenture of trust made 
between them. 

The trust agreement directs the distribution of the income and 
corpus of the trust as follows: 

(1) Income and, if necessary, part of the principal to the plaintiff’s 
wife during her lifetime (fols. 22, 23). 

(2) Upon the death of plaintiff’s wife, income and, if necessary, 
part of the principal to his daughter, unless the trust be sooner ter- 
minated. 

(3) Income and, if necessary, part of the principal directly to plain- 
tiff’s daughter to the exclusion of plaintiff’s wife during the wife’s 
lifetime, if so directed by the settlor ; terminating the trust either upon 
the death of the said daughter or at the end of five years from the 
time of settlor’s death, whereupon the trustee is directed to transfer 
and distribute the principal to the settlor, if living, otherwise to the 
daughter, or, if she shall be dead, the trustee shall transfer and dis- 
tribute the principal in accordance with her appointment under the 
daughter’s last will and testament and, in default of such appointment, 
to the daughter’s next of kin. 

(4) If the wife survives the daughter and the settlor, the trust 
terminates upon the wife’s death and the corpus of the trust shall be 
paid over as directed by the will of the wife or upon failure of such 
direction to the wife’s next of kin. 

(5) If the daughter survives by less than five years the longer lived 
of the settlor and his wife, then upon the death of the daughter the 
corpus of the trust shall be paid over as the daughter shall by her last 
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will and testament direct and, in default of such direction, to her next 
of kin. 

(6) In any event, the corpus of the trust shall be paid to the 
settlor if he be living upon the death of his wife and daughter and 
the trust terminated, and, in any event, the trust shall be terminated 
upon the death of the survivor of the wife and daughter. 

On August 8, 1934, the plaintiff served on the defendant a written 
notice of revocation of said trust; attached thereto were the consents 
of his wife, and also: 

‘*(a) All of the persons who would have been next of kin of the 
plaintiff, if he had died on that day. 

‘*(b) All of the persons who would have been next of kin to his 
wife, if she had died on that day. 

‘*(¢) On the 25th day of August, 1934, plaintiff likewise served on 
the defendant an additional consent of his daughter’s husband, there 
being no other next of kin than the persons who had already consented 
to the revocation.”’ 

The trust relates to personal property only, and the question in- 
volved is whether the plaintiff had procured the consents of all the 
persons beneficially interested in the fund. 

The defendant trustee contends that the trust cannot be revoked 
because those persons who will be the next of kin of the plaintiff, his 
wife and daughter, upon their respective deaths, will take, if they take 
at all, as purchasers, and as it cannot be ascertained who such pur- 
chasers will be, their consents cannot be procured. The rule announced 
in Whittemore v. Equitable Trust Co. of New York, 250 N. Y. 298, 
165 N. E. 454, is asserted to be controlling here. We believe that not 
applicable to the conditions here. We held in Corbett v. Bank of New 
York & Trust Co., 229 App. Div. 570, 242 N. Y. 8. 638, that a revoca- 
tion of a trust indenture under a similar state of facts as that now 
appearing was permissible under the statute. 

Section 23 of the Personal Property Law has been construed to 
require the consent only of those persons who have a present beneficial 
interest, and the mere possibility that at some time in the future the 
class may be opened to let in other possible beneficiaries dos not re- 
quire their consent, as all that is necessary is that those shall consent 
who would take if the trust were terminated at that moment. 

The plaintiff, having procured the consents of his wife, his daughter, 
and her husband, there being no other next of kin of either himself, his 
wife, or his daughter, or who would answer to the description of next 
of kin in the event of their respective deaths on the date when the 
revocation of the trust was attempted, the revocation duly complied 
with the provisions of section 23 of the Personal Property Law. The 
settlor should also join in the revocation instrument. Judgment per- 
mitting the revocation of the trust of personal property should be di- 
rected for plaintiff, without costs. 
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Judgment permitting the revocation of the trust of personal prop- 
erty directed for plaintiff, without costs. Settle order on notice. All 
concur. 


TYPING DUE DATE ON DEMAND NOTE NOT A 
MATERIAL ALTERATION 


Bank of Cedar Bluffs v. Beck, Supreme Court of Nebraska, 258 N. W. 
Rep. 528 





The plaintiff bank, holding a demand note dated May 15, 1931, 
signed by the defendant, wrote in the margin of the note after it 
had been signed, following the printed word ‘‘due,’’ the figures 

“4 **11.15.31.’’ The reason for this was that the rules of the Nebraska 

4 Banking Department require that demand notes come due in six 

: months. In an action on the note, it was held that this did not con- 

stitute a material alteration discharging the maker from liability. 

The notation was merely a memorandum calling the bank’s atten- 

tion to the date upon which a renewal note should be called for and 

had no effect upon the rights or responsibilities of the parties. 





Syllabus by the Court 


1. After a note has been signed and delivered by the maker, if the 
time of the maturity is altered by the holder without the consent of 
the maker, this constitutes a material alteration, which releases the 
maker. 

2. After a note is signed, if a memorandum or notation is placed 
upon its margin for the convenience of the bank taking the same, which 

; notation does not affect the rights or liabilities of the maker, it is not 
a material alteration. 





Action by Bank of Cedar Bluffs against E. J. Beck, whose full and 
true name is Edward J. Beck. Judgment for plaintiff, and defendant 
appeals. - 
Affirmed. 
William Niklaus and J. E. Mockett, both of Lincoln, for appellant. 
Hendricks & Kokjer, of Wahoo, and F. C. Radke, of Lincoln, for 
appellee. 





PAINE, J.—This was a law action on a promissory note. The de- 
fense was alteration. Verdict for plaintiff, on which a judgment was 
entered. 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §62. 
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There were three causes of action set out in the petition on three 
promissory notes. There was no issue on the first two. As to the third, 
the petition set out a copy of a demand note for $1,820, dated May 15, 
1931, bearing interest at 8 per cent. It was alleged that nothing had 
been paid thereon except the interest to March 31, 1932. 

In the amended answer the defendant admits the execution and 
delivery of an instrument similar to said note, but alleges that the 
same has been materially altered by writing over the signature of the 
defendant the words ‘‘Due 11. 15. 31,’’ without the knowledge or con- 
sent of the defendant. 

The note, exhibit A, reads as follows: 


‘‘Cedar Bluffs, Nebr., May 15, 1931 
**No. 44897 

“Due 11. 15. 31 

‘‘On demand after date, we or either of us, jointly and severally, 
promise to pay to the Bank of Cedar Bluffs, Cedar Bluffs, Nebr. or 


order 

‘‘Kighteen Hundred Twenty & no Dollars, $1,820.00 for value re- 
ceived, payable at the Bank of Cedar Bluffs, Cedar Bluffs, Nebraska, 
with interest payable annually at the rate of 8 per cent. per annum from 
date and ten per cent. per annum after maturity. The makers, sureties, 
endorsers and guarantors of this note hereby severally waive present- 
ment for payment, notice of nonpayment, protest and notice of protest 
and consent that time of payment may be extended without notice 
thereof. Every signer and endorser of this note guarantees its pay- 
ment and waives demand, notice and protest and each and every maker 
or endorser hereby charges his own personal and separate estate with 


the payment of this note. 
**K. J. Beck 


‘‘Secured by 
“*Post Office Fremont R. 4.”’ 


The note, exhibit A, shows, and the evidence indicates, that it was 
drawn up by filling in a number of blanks in violet ink, and the date 
put in with a rubber-stamp dater. 

N. O. Walther testified that he was cashier of the plaintiff bank, 
and that, after the note was signed by the maker, one of the employees 
put it in the typewriter and wrote in the due date, for the reason that 
the rules of the banking department of Nebraska required that a de- 
mand note come due in six months. 

It appears from an examination of the note itself that there has 
been filled in on the typewriter, ‘‘44897,’’ being the number of the 
note in the bank’s discount register. In front of the line just under 
this appears the printed word ‘‘Due,’’ and in that line appear the 
figures ‘‘11. 15. 31,’’ filled in by the typewriter. The printing in of 
these figures on the typewriter, after the note was signed by the de- 
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fendant, is alleged in the answer to have materially altered this note, 
the note being simply payable on demand, and the alteration changing 
it to a note payable in six months. 

An instruction was offered by the defendant reading as follows: 
‘“You are instructed that it is admitted by the plaintiff that the type- 
written figures appearing on exhibit A after the printed word ‘Due’ 
were placed on said exhibit by the plaintiff after the note in question 
was executed and without the knowledge or consent of the defendant. 
You are instructed that such is a material alteration and destroys the 
validity of the note, your verdict should be for the defendant on the 
third cause of action.”’ 

The court refused this instruction, which ruling is one of the errors 
alleged. 


1. Defendant relies upon the first part of section 62-806, Comp. St. 
1929, reading as follows: ‘‘Where a negotiable instrument is materially 
altered without the assent of all parties liable thereon it is avoided, 
except as against a party who has himself made, authorized or assented 
to the alteration and subsequent indorsers’’; and also upon our statute 
defining material alteration, as follows: ‘‘ Any alteration which changes: 
First. The date; Second. The sum payable, . .. or any other change 
or addition which alters the effect of the instrument in any respect, is 
a material alteration.’’ Comp. St. 1929, § 62-807. 

There is no dispute in the evidence that, when the clerk entered this 
note upon the discount register, he inserted it in the typewriter and 
added the proper number, and then a date showing that it would mature 
six months from date, and the defendant cites us to the case of Brown 
v. Straw, 6 Neb. 536, 29 Am. Rep. 369, in which a note was dated Sep- 
tember 13, 1874, when it was signed, and changed by the holder to 
September 11, 1874, without the consent of the maker, which was the 
true and actual date on which the note had been signed, but by error 
of both parties it had been dated the 13th. Judge Maxwell held that 
the note had been altered in a material part, and the maker was dis- 
charged. It may, therefore, be conceded that if the time of maturity 
or the date of a note is altered, whether the time of payment is ecur- 
tailed or extended, it is a material alteration, and releases the maker. 

A material change in a note is one that causes it to speak a language 
different in legal effect from that in which it originally spoke. It has 
been held that an alteration of a note is material if the change enlarges 
or lessens the liability of the maker thereof without his consent. Palo- 
maki v. Laurell, 86 Or. 491, 168 P. 935; Brannan, Negotiable Instru- 
ments Law (5th Ed.) § 125; Gray v. Williams, 91 Vt. 111, 99 A. 735; 
Inglish v. Breneman, 5 Ark. 377, 41 Am. Dee. 96. 


2. In the case at bar, the insertion of a maturity date, which was 
required by the banking department rules, did not affect in any way 
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the terms of the note. It was, in fact, simply a memorandum to advise 
the bank by what date a renewal demand note should be taken. This 
marginal notation was in no sense an alteration of the legal obligation 
of the maker, for it did not in any way affect the rights or liabilities 
of the parties or either of them. 

A case very similar to the one at bar is Whittier v. First Nat. Bank, 
73 Colo. 153, 214 P. 536, in which case a note, made payable on de- 
mand, was marked due ‘‘2/29/19.’’ The bank’s cashier recollected 
afterward that the year 1919 was not a leap year, and changed the 
figures to ‘‘3/1/19.’’ It was held that this change on the part of the 
cashier after the note was signed did not vitiate the note, as it would 
have been construed in accordance with the change that the cashier 
made. Other cases supporting this view are: Fisk & Co. v. McNeal, 23 
Neb. 726, 37 N. W. 616, 8 Am. St. Rep. 162; Clem v. Chapman (Tex. 
Civ. App.) 262 S. W. 168; Bland v. Fidelity Trust Co., 71 Fla. 499, 
71 So. 630, L. R. A. 1916F, 209; Fisherdick v. Hutton, 44 Neb. 122, 
62 N. W. 488; Danforth v. Sterman, 165 Iowa, 323, 145 N. W. 485; 
Fisher v. Dennis, 6 Cal. 577, 65 Am: Dee. 534; Bank of Lauderdale v. 
Cole, 111 Miss. 39, 71 So. 269; Gray v. Williams, 91 Vt. 111, 99 A. 
735; Donnybrook State Bank v. Corbett, 37 N. Dak. 87, 163 N. W. 
275; Reed v. Watson (Tex. Civ. App.) 262 8. W. 178. 

It is clear that, had the date added in the marginal notation been 
entirely omitted, plaintiff’s recovery could have been no more or no 
less. 

We have carefully examined the record, and, finding no prejudicial 
error therein, the judgment is hereby 

Affirmed. 






MORTGAGE PARTICIPATION CERTIFICATES 
SUBJECT TO FEDERAL STAMP TAX 


Dauphin Deposit Trust Co. v. United States, U. S. District Court of 
Pennsylvania, 9 Fed. Supp. 257 


Participation certificates issued by a trust company, reciting 
that a certain portion of a mortgage owned by the trust company is 
held in trust by the company for the owners of the certificates, are 
corporate securities within the meaning of the Revenue Act of 1926, 
title 8, § 800, Schedule A(1); 26 U. S. Code §901. This statute 
provides for a tax of five cents on each $100 of face value or fraction 
thereof ‘‘on all bonds, debentures or certificates of indebtedness 
issued by any corporation, and all instruments . . . known gen- 
erally as corporate securities.”’ 

‘ NOTE—For similar decisions see Banking Law Journal Digest (Fourth 

Edition) §1430. 
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Suit by the Dauphin Deposit Trust Company against United States 
of America. 

Judgment directed for defendant. 

Douglas D Storey and Hiause, Evans, Storey & Lick, all of Harris- 
burg, Pa., for petitioner. 

Frank J. McDonnell, U. S. Atty., and Leo G. Knoll, Asst. U. S. 
Atty., both of Scranton, Pa. 


JOHNSON, D. J.—This is a suit by the Dauphin Deposit Trust 
Company to recover $2,251.03 and interest, paid by it under protest 
for internal revenue stamps which the Collector required it to attach 
to certificates of participation drawn in a form set forth. The case 
was submitted to the court on a stipulation of facts. 

The question is whether the certificates are taxable as corporate se- 
curities under the provisions of the Revenue Act of 1926, tit. 8, § 800 
et. seq., Schedule A (1), 26 USCA § 901, Schedule A (1), or, more 
narrowly stated, whether they are known generally as corporate secu- 
rities. 

Requests for findings of fact and conclusions of law are answered 
and filed herewith. ‘The material facts, briefly, are as follows. The 
banking department of the petitioner loaned money, mostly to indi- 
viduals, on the security of a single bond accompanied by a mortgage 
on real estate, with interest at 6 per cent. per annum. Many of peti- 
tioner’s customers who desired to invest money would come to it and 
the latter would explain what mortgages it held. If satsified with a 
specified mortgage, the customer would pay a specified sum to the trust 
department of the petitioner for the whole or a part thereof. ‘The trust 
department would then buy the specified amount of the mortgage from 
the banking department and issue the certificates of participation. The 
mortgages and certificates were handled by the petitioner in the same 


manner as its fiduciary accounts. The certificates are in the following 
form: 


‘“Certificate of Participation 
*“No. 








19——— 
‘‘This is to certify, that the following described mortgage: 

Mortgagor 

For 

Dated Payable 

Interest payable 

Recorded 

Property 

Altho standing in the name of 

Dauphin Deposit Trust Company 
Harrisburg, Pa. 

is not entirely the property of the Company, but that $—— of the mort- 
gage is held by the Company in trust for ———————_——————- and 
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That as the interest is paid to us, we will remit 54% on this amount 
from ’ 
‘‘Dauphin Deposit Trust Company does not agree to repurchase 
this certificate except upon payment of the mortgage. 
‘Dauphin Deposit Trust Company 
“By 


“‘Trust Officer 


“*Viece President 
‘* Asst. Treasurer.’’ 


“s 


The repurchase clause at the end of the certificate was not con- 
tained in the certificates issued prior to December 7, 1929, but was in- 
serted as above in the certificates issued thereafter. Principal and in- 
terest were not guaranteed, but payment thereof was made when and 
as it was received from the mortgagor. The petitioner charged for its 
services 4 per cent. per annum on the principal, payable when and as 
interest was collected. 

The act under which the tax was collected is as follows: ‘‘On all 
bonds, debentures, or certificates of indebtedness issued by any cor- 
poration, and all instruments, however termed, issued by any corpora- 
tion with interest coupons or in registered form, known generally as 
corporate securities, on each of $100 of face value or fraction thereof, 
5 cents... .’’ 26 USCA § 901, Schedule A (1). 

An analogous situation to the case at bar was before the United 
States Supreme Court in Lederer v. Fidelity Trust Co., 267 U. 8. 17, 
45 S. Ct. 206, 207, 69 L. Ed. 494. There the Fidelity Trust Company 
agreed to furnish and let to the Interstate Railroad Company certain 
railroad equipment and the lessee agreed to make such rental payments 
as would amortize the entire cost of the equipment at the end of a 
designated period, plus interest on the unpaid portion. The trust com- 
pany thereupon issued certificates providing for the periodical pay- 
ment by the trust company out of rentals, under the lease of certain 
interest plus a portion of the principal. The essential features of this 
trust were that the bearer or registered holder of a certificate was en- 
titled to one share in an equipment trust in accordance with the agree- 
ment and that the trust company held the lease and title to the railroad 
equipment in trust for the holders of these equipment trust certificates. 
Mr. Justice Holmes held that these certificates were generally known 
as corporate securities, and, in the opinion of the court, said: ‘‘As a 
matter of common speech, to which the statute refers, we have no doubt 
that these instruments would be known as corporate securities. They 
would be called so more accurately than some other documents which 
we believe also would be known generally by that name. Their pur- 
pose, as stated in the agreement of the trustee with the railroad, is to 
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secure payment to the holder with interest. They do nothing else. We 
do not regard the precise limits of the Trust Company’s undertaking 
as important. If it were only to collect and pay money received by 
the Company under the secured contract of the Railroad it would be a 
security for money payment. But the counsel for the Company seemed 
not prepared to argue that the Company could not put the money re- 
ceived from the Railroad into its general account without a breach of 
trust, and give the certificate holder cash or a check for his interest or 
principal. But be the undertaking greater or less, the security better 
or worse, we cannot regard these certificates as anything but corporate 
securities by general understanding and in fact.’’ 

It is a question of fact whether a corporate instrument comes within 
the above quoted act. In Fidelity Investment Ass’n v. United States 
(Ct. Cl.) 5 F. Supp. 19, 22, Judge Whaley, in a well-considered opinion, 
said: ‘‘The act plainly makes the nature and character of the corporate 
instrument a question of fact. This fact can be established in two 
ways. If the instrument is plainly and patently on its face a secured 
corporate indebtedness, oral evidence would be superfluous, but where 
the instrument is doubtful in its characteristics and appearance, then 
oral evidence of its true nature given by those who are familiar with 
such papers, and who buy and sell corporate securities, is necessary 
to determine its actual character.”’ 

The certificate in question is plainly on its face a secured corporate 
instrument so oral evidence of its nature is unnecessary. 

Upon due consideration, judgment is directed to be entered in favor 
of defendant. 
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CONTRACT TO ASSUME ALL OF FAILING 
BANK’S OBLIGATIONS 


First State Bank & Trust Co. of Rochester v. First National Bank of 
Rochester, Supreme Court of Minnesota, 258 N. W. Rep. 593 





A contract by which a national bank agrees to pay all of the 
liabilities of a state bank in failing circumstances, taking the em- 
barrassed bank’s note for the total amount of such liabilities, se- 
eured by a pledge of all of the assets of the latter bank, is a valid 
and binding contract and is not contrary to the laws of Minnesota. 
The action here was brought by the state bank to recover possession 
of the pledged assets and to restrain their sale. It was contended 
on behalf of the state bank that the contract was, in effect, an agree- 
ment under which the national bank was to liquidate the state bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§133-162. 
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and that the contract was illegal because liquidation is a function 
which is vested by statute exclusively with the commissioner of 
banks. The court decided against this contention, pointed out that 
the commissioner of banks had approved the contract and observed 
that it would have been folly for him to disapprove an arrangement 
so favorable to the depositors and creditors of the state bank. 


Action by the First State Bank & Trust Company of Rochester, by 
Elmer A. Benson, Commissioner of Banks of the state of Minnesota, 
against the First National Bank of Rochester, Minn. From an order 
sustaining a demurrer to the answer, defendant appeals. 

Reversed. 

Junell, Driscoll, Fletcher, Dorsey & Barker, of Minneapolis, for 
appellant. 

Christensen & Ronken, of Rochester, for respondent. 


LORING, J.—In a suit to recover possession of pledged assets and 
to restrain their sale the trial court sustained a demurrer to the answer 
and the defendant has appealed from the order. 

The question presented is whether a contract is valid by which a 
bank in failing circumstances, but not alleged to be insolvent, pledges 
its assets to secure an obligation to another bank which undertakes to 
pay all of its liabilities. 

In December, 1930, the First State Bank & Trust Company, of 
Rochester, was financially embarrassed, although there is no allega- 
tion in the pleadings that it was insolvent. In order to escape liquida- 
tion by the commissioner of banks, and with his consent, it entered into 
an agreement with the First National Bank of Rochester by which it 
gave its note to the national bank for $1,390,462.64, the aggregate 
amount of the state bank’s obligations, to secure which note it pledged 
all its assets. By the terms of the contract the national bank agreed 
to pay all liabilities of the state bank in full, and to credit on the note 
the proceeds of all collateral as collected. There was immediately 
eredited upon this note certain items which the national bank collected 
in cash. The state bank had cash on hand and in solvent banks an 
amount that was immediately credited. $83,000 was realized from an 
immediate sale of the state bank’s building, furniture, and fixtures. 
The stockholders of the state bank raised $203,500, which they turned 
over to the national bank for credit on the note, and for which they 
took the obligation of the state bank, agreeing that that obligation 
should be subordinate to the note of the national bank. This obliga- 
tion of the state bank to its stockholders was not, of course, assumed 
by the national bank. The national bank also credited the state bank 
with the sum of $45,000 ‘‘as a bonus for the amount of your deposits.’’ 
As the other assets were collected or sold they were to be credited upon 
‘the state bank’s note to the national bank. The state bank authorized 
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proceedings in its name for the collection of the collateral and also 
authorized the national bank, whenever it deemed it advisable, to sell 
the same at such price as it might see fit. The national bank agreed 
to make no charge for collection except the actual disbursements in- 
eurred. The contract also provided for the deposit of $34,000 with 
the national bank to be applied on any assessments of the stockholders 
of the state bank made within a year from the date of agreement. If 
no such assessment was made, the $34,000 was to be applied in part 
payment of the state bank’s note to the national bank. This note was 
due December 22, 1931. 

It will be seen by this arrangement that the depositors and other 
creditors of the state bank were immediately taken care of. November 
10, 1932, the national bank sued the state bank for the balance then 
due on the note, and procured a judgment for $172,330.64, upon which 
execution was returned unsatisfied. In August, 1933, the national bank 
represented to the commissioner of banks that there should be an assess- 
ment of $100 per share against the stockholders of the state bank in 
order to pay its creditors, and on October 30, 1933, the commissioner 
levied such an assessment. In November, 1933, the principal of the 
state bank’s obligation to the national bank was reduced to $115,566.61. 
In January, 1934, the present commissioner of banks commenced this 
action, attacking the validity of the agreement between the two banks, 
which had been made with the knowledge and consent of his predecessor, 
and claiming a right to possession of the pledged assets remaining with 
the national bank. 

It is quite obvious that such a contract was beneficial to the de- 
positors of the state bank and to the credit structure and general wel- 
fare of the community in which these banks conducted their business. 
It was so considered by the then commissioner of banks. Unless such 
a contract is prohibited by law, as a matter of public policy it should 
stand. 

The respondent contends that the contract between the two banks 
was in effect an agreement by which the national bank liquidated the 
affairs of the state bank, and that under our decisions in Northwestern 
Fuel Co. v. Live Stock State Bank, 182 Minn. 276, 234 N. W. 304, and 
Bank of Litchfield v. McClure, 191 Minn. 308, 253 N. W. 764, the 
commissioner of banks is vested exclusively with the power to liquidate 
such banks under sections 7682-7688, Mason’s Minn. St. 1927. The re- 
spondent contends that the contract circumvents the statute, and is 
void. 

In Northwestern Fuel Company v. Live Stock State Bank, the de- 
fendant had apparently transferred its assets with one exception to the 
Drovers’ State Bank of South St. Paul, which agreed to pay the de- 
posits and bills payable of the Live Stock Bank, an agreement which 
evidently did not include the claim of the plaintiff Northwestern Fuel 
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Company, which later brought an action against the Live Stock Bank 
and recovered a judgment upon which it made application for the 
appointment of a receiver for the Live Stock Bank in the district court. 
This court held that the district court was without power to appoint 
such a receiver, and that sections 7687-7689, Mason’s Minn. St. 1927, 
vests the exclusive power in the commissioner of banks to take posses- 
sion and liquidate the assets of an insolvent state bank, including the 
enforcement of the stockholders’ double liability. In Bank of Litch- 
field v. McClure, the bank had transferred all its assets to another bank 
which assumed its deposits and bills payable. Subsequently two creditors 
obtained a judgment against the bank, and the commissioner took con- 
trol and ordered an assessment against the stockholders to pay these 
judgments. The stockholders defended upon the ground that inasmuch 
as the bank had no assets there was nothing to take over and conserve; 
nothing in fact to liquidate. This court held that as long as debts re- 
mained to be paid and corporate life continued there was subject-mat- 
ter for liquidation. Obviously the first case does no more than decide 
that the statute precludes the appointment of a receiver by the district 
court. It does not decide that such a contract as we have before us is 
invalid. The second case decides only that notwithstanding the bank 
has no assets the commissioner may proceed to collect the stockholders’ 
liability where there are outstanding obligations of the bank. 

Do sections 7682 and 7688, Mason’s Minn. St. 1927, require the com- 
missioner to take charge of a bank in failing circumstances and liqui- 
date it in the usual manner when some other bank is willing to assume 
all its obligations in consideration of a pledge of its assets securing a 
note of the failing bank for the total amount of its liabilities? We 
think not, especially where, as here, the bank assuming the liabilities 
offered complete and immediate fulfillment thereof. Doubtless it was 
the duty of the officers and directors of the state bank to report its con- 
dition to the commissioner, but when, as here, a solution of the bank’s 
financial embarrassment was offered which in its very nature the com- 
missioner must have recognized as offering not only complete and im- 
mediate relief for all the creditors of the bank but which prevented the 
hardships and loss of confidence which a bank failure always inflicts 
upon a community, it would be a harsh, strict, if not an absurd, con- 
struction to interpret into the legislative intent a prohibition that 
would prevent the commissioner from giving the creditors and the 
community the advantage of such an arrangement. We think the com- 
missioner under the statute had the discretionary power of permitting 
a contract to be effected, which with perfect safety to the creditors 
would prevent the immediate liquidation thereof under the statute. 

Both sections 7682 and 7688, after reciting the conditions which justify 
‘ action on the part of the commissioner, state that he ‘‘may forthwith 
take possession’’ of the property and business of the bank. We are of 
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the opinion that these sections endow the commissioner with a wide 
discretion when an advantageous alternative is offered for the neces- 
sarily cumbersome, slow, and expensive liquidation under the statute. 
Section 7699-14 does not prevent the bank from hypothecating its assets 
to secure money borrowed in good faith from other banks to pay its 
obligations. In effect that was this contract. The bank substituted one 
creditor which was in a position to wait for payment for numerous 
creditors who may not have been. We do not regard the transaction 
as an assignment for the benefit of creditors. O’Malley v. Drovers 
State Bank, 181 Minn. 1, 231 N. W. 407; Harris v. Briggs (C. C. A.) 
264 F. 726, 731. The national bank promised immediate and complete 
payment out of its own funds of the debt of the state bank. The state 
bank even received $45,000 for what amounted to good will. By in- 
ference at least a contract much less advantageous to the embarrassed 
bank was approved in the O’Malley Case, where the court had before 
it an action for damages alleged to have been sustained through the 
transfer of its assets by the Live Stock State Bank to the Drovers’ 
State Bank of South St. Paul. 

When the national bank assumed immediate payment of the obliga- 
tions of the state bank it was the same as though it advanced the money 
to the state bank to pay those obligations. Wyman v. Wallace, 201 
U. 8. 230, 26 S. Ct. 495, 50 L. Ed. 738. In that case the contract was 
similar to the one now before us, and was upheld as not in violation of 
the National Banking Act, which we regard as quite like our own in its 
provisions in regard to liquidation. American State Bank v. Jones, 
184 Minn. 498, 501, 239 N. W. 144, 78 A. L. R. 770. The Federal cases 
appear to be unanimous in holding that such contracts on the part of 
the directors of a national bank in failing cireumstances are authorized 
by the National Banking Act, section 24, subd. 7, tit. 12 USCA, which 
gives the directors ‘‘all such incidental powers as shall be necessary 
to carry on the business of banking.’’ Section 7660, Mason’s Minn. St. 
1927, confers upon the board of directors of a state bank ‘‘all such 
powers as shall be necessary to carry on the business of banking . 
by exercising all the usual and incidental powers and privileges belong- 
ing to such business.’? In Wannamaker v. Edisto National Bank, 62 
F.(2d) 696, 700, the Cireuit Court of Appeals sustained a similar con- 
tract and held that the impending emergency endowed the directors 
of the bank with the power to prevent the sacrifice of the assets and to 
transfer them to a going concern by which they could be reduced to 
money under favorable conditions. 

In Harris v. Briggs, 264 F. 726, 731, supra, the Cireuit Court of 
Appeals of the Eighth Circuit had before it the question of the validity 
of a contract much like the one now before us. The statutes of Texas 
there under consideration appear to be similar to our own in the powers 
conferred upon the commissioner of banks and are fully as drastic in 
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the implied prohibitions relied on by the respondent herein. The court 
sustained the contract. As said by the Illinois Court of Appeals in 
Candor v. Mercer County State Bank, 257 Ill. App. 192: ‘‘The pro- 
tection of depositors, the welfare of other banks, and general business 
conditions of a community often demand such action by solvent banks, 
and in the absence of fraud, such transactions are not only upheld, but 
are encouraged.’’ 

The contract was one properly to be made by the two banks, and was 
a valid and binding agreement under which the national bank holds 
possession of the pledged assets. Hightower v. American National Bank, 
263 U. 8S. 351, 44 8. Ct. 123, 68 L. Ed. 334, 338; American National 
Bank v. Commercial National Bank (C. C. A.) 254 F. 249, 257; City 
National v. Fuller (C. C. A.) 52 F.(2d) 870, 79 A. L. R. 71. Doubt- 
less no such agreement would ever be made without the approval of the 
commissioner, but in this case it had his approval. It would have been 
folly for him to disapprove. 

The order sustaining the demurrer to the answer is reversed. 


ATTACHMENT OF ACCOUNT 


R. & M. Tire Service Co. v. Deposit Guaranty Bank & Trust Co., 
Supreme Court of Mississippi, 160 So. Rep. 274 


A writ attaching the account of J. S. Williams was served on 
the defendant bank in behalf of the plaintiff company. The bank 
had no account standing in the name of J. S. Williams but did have 
an account in the name of S. J. Williams, which was the account 
actually intended to be attached by the plaintiff. The bank later 
permitted S. J. Williams to withdraw his deposit. It was held that 
the bank was not liable to the plaintiff even though the deputy 
sheriff told the cashier at the time of serving the writ that he was 
not sure of the depositor’s name, but that he worked for Montgomery 
Ward and Company and the books of the bank showed that their 
depositor, S. J. Williams, was employed by that company. 


Action by the R. & M. Tire Service Company, Inc., which sued out 
a writ of attachment describing the principal debtor as ‘‘J. S. Wil- 
liams,’’ and filed an affidavit naming the Deposit Guaranty Bank & 
Trust Company and others as garnishees. The court denied the contest 
of the answer of the garnishee named and dismissed the garnishment 
as to such garnishee, and plaintiff appeals. 

Affirmed. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §99. 
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J. Morgan Stevens, Sr. & Jr., and Harry M. Bryan, all of Jackson, 
for appellant. 

Ricketts & Ricketts and Shaw & Pilgrim, all of Jackson, for ap- 
pellee. 


McGOWEN, J.—On August 30, 1933, the R. & M. Tire Service Com- 
pany, Inc., sued out a writ of attachment against J. S. Williams and a 
written suggestion of garnishment was filed with an affidavit wherein 
certain banks and corporations were named as garnishees, among which 
was the appellee, the Deposit Guaranty Bank & Trust Company. The 
affidavit, bond, and writ described the principal debtor as ‘‘J. S. Wil- 
liams.’’ The writ commanded that the appellee, with others, be served 
as a garnishee. 

Early in the morning on August 31, 1933, before business hours, 
one Hale, a deputy sheriff, served a writ of attachment and garnish- 
ment upon Swann, cashier of the Deposit Guaranty Bank & Trust 
Company, who turned it over to Mounger, a trust officer of the bank 
intrusted with the duty of handling garnishment writs. It was the 
custom of this officer, when he found on the books of the bank that it 
owed such a debtor, to make a red mark by the name, and that was 
notice to all its officers and employees to withhold payment of the money 
due to a debtor. Mounger found that the bank had fifty-three de- 
positors by the surname of ‘‘ Williams,’’ six of whom had ‘‘J’’ as one 
of their initials. It was the custom of the appellee bank to arrange 
the initials alphabetically. He found no ‘‘J. 8. Williams”’ on the books 
of the bank, and therefore did not place opposite any name a symbol 
indicating that the money should be withheld. 

On August 30, 1933, ‘‘S. J. Williams”’ presented to a teller of the 
appellee bank a cashier’s check of a Meridian bank, the signature on 
which was known by the officials of the appellee bank to be genuine. 
They therefore gave S. J. Williams credit on their books for the amount 
of the check, less cost of exchange, which was in excess of $1,300. The 
account was entered on the books in the name of ‘‘S. J. Williams, 450 
W. Cap. St., care of Montgomery Ward & Co., Jackson, Miss.,’’ and 
this entry appeared upon the ledger of the bank. On August 31, 1933, 
subsequent to the service of the attachment and garnishment writ upon 
it, the bank paid ‘‘S. J. Williams’’ the full amount due him. At the 
time of payment there was some discussion among the bank officials 
as to whether there was a garnishment against ‘‘S. J. Williams,’’ and 
it was decided that there was not; the initials being different from 
those on the writ. 

The deputy sheriff, Hale, testified that, at the time he served the 
writ upon the bank’s cashier he said: ‘‘They don’t know whether his 
name is ‘Jack’ or ‘S. J. Williams,’ but it is one and the same one... . 
I told him that I had served it on Montgomery Ward, and that Mr. 





THE BANKING LAW JOURNAL 611 


Williams was working down there.’’ It is clear that he, at that time. 
did not remember whether he said ‘‘J. S.’’ or ‘‘S. J.,”’ as the initials 
of Williams. He had before him the amended writ, and was evidently 
confused thereby as to the initials. He said he gave this information 
to Swann at the direction of counsel for the attaching creditor. On 
cross-examination, Hale’s evidence indicated that the first person on 
whom he served this writ was the appellee bank. One of the tellers 
of the bank knew the ‘‘ Williams’’ who made and withdrew the deposit. 

Upon these facts the bank answered the garnishment writ in statu- 
tory form that it was not indebted to ‘‘J. S. Williams,’’ and the appel- 
lant, at a term of court subsequent to the service of the writ, was per- 
mitted to amend the writ and all pleadings so as to name the debtor 
defendant as ‘‘S. J. Williams.’’ 

In the contest of the answer to the garnishment writ, it is repeatedly 
alleged that the bank actually knew that 8. J. Williams was the party 
intended to be named as debtor defendant. The officials of the bank 
testified that they had no knowledge as to the identity of the person. 
Swann testified that he did not recall the conversation with Hale, but 
would not deny it if Hale said so. 

The case was tried before the circuit judge without the interven- 
tion of a jury, who denied the contest, and dismissed the garnishment as 
to the appellee bank, and from that judgment appeal is prosecuted here. 

We are of the opinion that the circuit judge was well warranted 
in holding that the bank had no actual knowledge of the real identity 
of the debtor or that a mistake had been made by the attaching creditor 
in the transposition of the initials. 

However, it is contended by the appellant that notice given by 
Hale to Swann, an officer of the bank, was sufficient to put it upon in- 
quiry, and that such inquiry would have led the bank to the knowledge 
that ‘‘ Williams,’’ the debtor defendant, was employed by Montgomery 
Ward Company, and that he was known as ‘‘Jack.”’ 

Ordinarily and generally, when a garnishee is served with a writ 
issued in pursuance of the statute, it is required to answer as at the 
time of service, giving the amount it owes the debtor defendant at that 
moment, and from that time is held accountable to the court for the 
disposition of that fund. 

We think, under all the facts and circumstances here revealed, that 
the appellee bank was not required to make inquiry one by one of its 
fifty-three depositors named ‘‘Williams,’’ or of its six depositors hav- 
ing ‘‘J’’ as one of their initials, and we do not think the bank would 
have been warranted in regarding the unofficial statement of the deputy 
sheriff, Hale, which was not in accordance with the mandate of the writ 
served upon it. The bank was primarily controlled by that writ and 
by: the description of the person sought to be held as a debtor as given 
in the writ. To hold otherwise would require a bank to perform duties 
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which should be performed by the attaching creditors. A creditor is 
supposed to know his debtors, and, if uncertain, he has the means of 
obtaining information which are not available to banks under the re- 
strictions and duties resting upon them. A bank is prohibited, in this 
state, from revealing the name of any depositor, or the amount due 
him, and a violation of the statute, section 3774, Code of 1930, is a 
misdemeanor. A bank is also required to honor a check of a depositor 
having that amount of money on deposit, and refusal to pay, under such 
circumstances, is at the bank’s peril. 

In the case at bar, more emphasis is placed upon the message of 
the officer serving the writ than upon the writ itself. There was noth- 
ing to prevent the creditor from writing in the writ any means of 
identification of its debtor available to it, and by that method render 
certain that which was evidently uncertain. 

Now, if the bank had known that ‘‘S. J. Williams’’ was the man 
intended, of course, a payment of the money subsequent to the service 
of the writ would not have discharged it. But, under the circumstances 
of this case, we do not believe there was any duty upon the bank to 
make an independent investigation on behalf of the attaching creditor. 

The appellant, on its theory that it was the duty of the bank to 
make inquiry or an investigation, cites Nebhut v. Fourth National Bank, 
22 Ala. App. 447, 116 So. 708, 709; 28 C. J. 296; Central of Georgia 
R. Co. v. Napier, 19 Ga. App. 483, 91 S. E. 1004; White v. Springfield 
Sav. Inst., 134 Mass. 232; and Citizens’ Sav. Bank v. Boswell, 127 Ky. 
21, 104 S. W. 1014. 

We have carefully examined these cases and find that it may be 
adduced therefrom that, under certain circumstances, a bank having 
knowledge is required to pursue, by investigation, that which it already 
knows, to the ascertainment of the identity of a person where a mis- 
take had been made in the spelling of a name, or in the initials. The 
strongest statement is in the Alabama case, supra, wherein it is said 
that: ‘‘The authorities even go further and hold that the garnishee 
would be liable if he had reason to suppose the proceedings are intended 
to be against his ereditor.’’ There the garnishment debtor was 
named Hall Beale Cotton Company, and the word ‘‘Incorporated’’ was 
omitted. The bank was administering its affairs, and had participated 
in its organization, and knew it was incorporated. 

In the Central of Georgia Case, supra, there was a garnishment 
against a railroad, and the rule was announced therein without reasons 
for its application to the particular facts. 

In the case of White v. Springfield Sav. Inst., supra, a bank had 
deposits in the names of James Shay and James Shea. The question 
as to whether Shay and Shea are different names, and whether the gar- 
nishee ought to have known which was intended, was held by the Massa- 
chusetts court to be a question of fact. 
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In the case of Terry v. Sisson, 125 Mass. 560, the court held that, 
where a writ was served on Sarah Sisson, and the person intended to 
be sued was Sarah F. Sisson, and a trustee lawfully paid over to the 
latter funds belonging to her, he cannot be made liable to pay same over 
again. 

We prefer to adopt the language of the court in the case of German 
National Bank v. National State Bank, 5 Colo. App. 427, 39 P. 71, 72, 
wherein the writ described the person as ‘‘W. J. M.,’’ and the court 
held that such a writ was ineffective to reach money due ‘‘W. G. M.’’; 
the court saying that: ‘‘In the intricate and complicated business of 
banking, absolute exactness and particularity in regard to names is 
absolutely indispensable, not only for the security of the bank, but of 
those doing business with it... . Banks cannot presume that John A. 
Smith and John W. Smith are the same person. Creditors are supposed 
to know the names of their debtors.’’ 

See, also, the cases of Hantman v. West Side Trust & Sav. Bank, 
249 Ill. App. 372; Kunde v. Prentice, 329 Ill. 82, 160 N. E. 193; Michie 
Banks & Banking, vol. 5, p. 112, §51; King v. McElroy, 25 R. I. 222, 
55 A. 638. In the latter case the writ named ‘‘John Hancock Life In- 
surance Company”’ as a debtor, and the court held that the writ did 
not bind funds due the ‘‘John Hancock Mutual Life Insurance Com- 
pany.’’ 

Affirmed. 


BANK LIABLE IN PAYING DEPOSIT AFTER 
NOTICE FROM REAL OWNER 


Lindstrom v. Bank of Jamestown, County Court, Chautauqua County, 
New York, 278 N. Y. Supp. 664 


The plaintiff received a bonus check which he indorsed in blank 
and left in his pocket. His wife took the check without his knowl- 
edge and deposited part of the proceeds in the defendant bank. 
The plaintiff notified the bank that the money belonged to him and 
that it should be paid to no one except himself. The bank, never- 
theless, later paid the deposit to his wife. It was held that the plain- 
tiff was entitled to recover the amount from the bank. 


Action for money had and received by Lavern H. Lindstrom against 
the Bank of Jamestown. 


Order in accordance with opinion. 


ne 
. NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
HKdition) §436. 
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Harry M. Young, of Mayville, for plaintiff. 
Jackson & Durkin, of Jamestown (Clarence Pickard, of Jamestown, 
of counsel), for defendant. 


PATTERSON, J. —This action was brought to recover the sum 
of $398.04 deposited in the defendant bank by Eva Lindstrom, the wife 
of plaintiff, on February 26, 1934, and which the plaintiff claims was 
his money. The evidence shows that about the 3d or 4th day of 
February, 1934, plaintiff received a bonus check or draft for $548.04 
issued by the United States Treasury payable to his order; that some 
time thereafter he indorsed it in blank and left it in the envelope in 
which it was received in the pocket of a coat hanging up in the house. 
He and his wife were not living together, but she came there at times, 
and had some of her belongings there. She came there a day or two 
before March 5, 1934, during the absence of the plaintiff and packed 
up some of her things to take away. Plaintiff looked them over and 
discovered a bank book showing that she had made a deposit in the 
defendant bank in her own name on February 26, 1934, amounting 
to $398.04. He then looked for his bonus check or draft and found 
the envelope in his coat pocket where he had put it but the check or 
draft was gone. He never turned the check or draft over to his wife 
or any one else and it was taken without his knowledge or consent. 

On March 5, 1934, plaintiff took the bank book to the cashier of 
defendant and was directed to Mr. Johnson, an officer of the defendant. 
He showed Mr. Johnson the notice which had accompanied the check 
when he received it, showed him the bank book issued in his wife’s 
name, and informed Mr. Johnson that the check had been taken out 
of the envelope in his coat pocket without his knowledge or consent 
and that the check and the proceeds on deposit were his and did not 
belong to the person who had deposited it. Mr. Johnson then told 
plaintiff that as he knew the circumstances the money would not be 
turned over to either plaintiff or his wife until it was thrashed out. 
On the same day, March 5, 1934, plaintiff delivered to defendant a 
letter stating that the money so deposited by his wife on February 26, 
1934, belonged to him and in said letter notified defendant not to turn 
that money over to any one except himself. On March 22, 1934, there 
was still on deposit the sum of $398.04 in the defendant bank which 
was part of the proceeds of the check or draft belonging to plaintiff 
and on that day the wife of plaintiff served a written demand on the 
defendant for the money in question and it was paid over to her on 
the next day. 

The evidence is undisputed that the sum of $398.04 deposited by 
the wife of plaintiff on February 26, 1934, in the bank of defendant 
was the property of this plaintiff and that the defendant paid it over, 
with knowledge of those facts and in spite of the demand of the plain- 
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That being so, the plain- 





tiff, to some one other than the true owner. 
tiff is entitled to recover such moneys. 

It is well established that so long as money or property belonging 
to the principal, or the proceeds thereof, may be traced and distin- 
guished in the hands of the agent, or his representatives or assigns, 
the principal is entitled to recover it, unless it has been transferred 
for value without notice. Citing Van Alen v. American National Bank, 
52 N. Y. 1; Walsh v. National Broadway Bank, 11 Mise. 249, 32 N. Y. 
S. 734; Id., 13 Mise. 3, 33 N. Y. S. 998; Bryant v. Cenutry Bank of 
City of New York (Sup.) 155 N. Y. 8. 1010; Peter Adams Co. v. Na- 
tional Shoe & Leather Bank, 44 Hun, 629, 9 N. Y. S. 75, 23 Abb. N. C. 
172; American Sugar Refining Co. v. Fancher, 145 N. Y. 552, 40 N. E. 
206, 27 L. R. A. 757. 

In Van Alen v. American National Bank, supra, the court said (52 
N. Y. at page 6): ‘‘When ... the bank was notified that the money 
actually belonged to the plaintiff, it did not lie in its mouth to set up 
a want of privity. Privity has nothing to do with the question. The 
bank had the plaintiff’s money and gave its obligation in form to an- 
other person, but the obligation was in fact owned by the plaintiff and 
he can enforce it. . . . The plaintiff owned the obligation, and had the 
same right to recover it as he would if the person had possession of his 
horse and refused to deliver it on demand.”’ 

By express provision of the Banking Law, the defendant could 
have protected itself by refusing to pay the money to the wife of the 
plaintiff, and, if sued, could have had the adverse claimant made a 
party to the action to recovery, and upon paying the money into court 
could have been relieved of all liability. Banking Law, § 113; Scheffer 
v. Erie County Savings Bank, 229 N. Y. 50, 53, 127 N. E. 474. 































MONEY DEPOSITED “IN ESCROW” NOT 
ENTITLED TO PREFERENCE 






Atlantic Gypsum Co. v. Federal National Bank of Boston, U. S. Circuit 
Court of Appeals, 76 Fed. Rep. (2d) 59 







Money was deposited in a bank by one corporation to be paid 
to a second corporation upon the completion of a certain contract. 
The first corporation intended to deposit the money in escrow, but, 
on the advice of the assistant cashier it took a certificate of deposit 
for the amount, indorsed the certificate and left it with the bank. 
Upon the failure of the bank it was held that this transaction did 
not constitute a deposit of the money in escrow, even though the 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§145, 148. 
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assistant cashier wrote to the second corporation to the effect that 
the bank was holding the money in escrow. Therefore, the second 
corporation was not entitled to a preference over other creditors. 
What the bank held in escrow was the certificate, not the money. 
The second corporation was entitled to the certificate and its claims 
on the certificate was that of a general, not a preferred, creditor. 


Suit by the Atlantic Gypsum Company against the Federal National 
Bank of Boston and its receiver to establish a preferred claim. From 
a decree denying a preference, plaintiff appeals. 

Affirmed. 

Lawrence S, Apsey, of Boston, Mass. (Channing, Corneau & Froth- 
ingham, of Boston, Mass., on the brief), for appellant. 

William Macy Marvel, of Boston, Mass. (John C. Coughlin, Haven 
Parker, and Parkman, Robbins, Coughlin & Hannan, all of Boston, 
Mass., on the brief), for appellees. 


MORTON, C. J.—The question is whether the plaintiff has a pre- 
ferred claim in the amount of $5,000 against the assets of the Federal 
National Bank which failed and is being liquidated by the defendant 
Pearson as receiver. There is no controversy about the facts. 

The claimant made a contract with the Sunrayed Limeshell Products 
Company, under which the claimant agreed to process shells to be de- 
livered to it by the limeshell company. Preparatory expenses for the 
purchase of machinery were required of the gypsum company by the 
contract; and it desired security that it should be repaid. The contract 
therefore provided that the limeshell company should deposit in escrow 
with the Federal National Bank the sum of $5,000 and instruct said 
bank to pay the gypsum company upon the termination of the contract 
the cost and installation expense of all such machinery. Pursuant to 
this agreement the limeshell company drew its check for $5,000 on the 
Federal National Bank payable to that bank and handed it to Weber, the 
assistant cashier, to make the deposit called for. Weber was fully in- 
formed as to the contract and the purpose of the deposit; he advised 
the representative of the limeshell company by whom the matter was 
arranged that the best way to carry out the provisions of the contract 
was for the limeshell company to take a certificate of deposit from the 
bank, indorse it in blank, and return it so indorsed to the bank to be 
held as the deposit under the contract. This was accordingly done, 
both parties acting in entire good faith, with no thought that the bank 
might fail. The gypsum company was not consulted and did not know 
exactly what had been done until after the bank failed. Weber wrote 
to it at the time (August 2, 1929): ‘‘This will advise you that we are 
holding at this bank the sum of Five Thousand ($5,000.00) Dollars, 
delivered to us by the Sun-Rayed Lime Shell Products Co., with instrue- 
tions that this sum is to be placed in escrow for the term of an agree- 









Go wt et 








THE BANKING LAW JOURNAL 617 


ment entered into by yourselves and the Sun-Rayed Lime Shell Prod- 
ucts Co. Release of these funds must be requested in writing over the 
signatures ‘of properly authorized officers of the two companies.’ We 
will appreciate acknowledgment from you of this communication, ad- 
vising if the arrangement is to your entire satisfaction.’’ The gypsum 
company replied that the arrangement as stated in Weber’s letter was 
‘in accordance with our understanding with them,’’ i. e., with the 
limeshell company. A copy of the contract was later furnished to the 
bank, and at its failure in December, 1931, was found with the indorsed 
certificate of deposit in its vaults. The certificate was dated August 2, 
1929; it was in customary form, and interest on it had been credited at 
varying rates while it was outstanding. The gypsum company did not 
know about the certificate of deposit until after the failure. No ques- 
tion is made but that as between the gypsum company and the limeshell 
company the claimant is entitled to the deposit, nor is there any objec- 
tion by the receiver to the allowance of an unpreferred claim therefor. 

The only question is, as we have stated, whether the claimant is en- 
titled to a preference. Its contention is that the arrangement between 
the bank and the limeshell company, when viewed in the light of the 
surrounding circumstances and of Weber’s letter to the claimant above 
quoted, constituted the bank a trustee, not of the certificate of deposit, 
but of actual cash to the amount stated. The District Judge rejected 
the claimant’s contention, and held that no trust relationship existed 
and that the claimant must prove as a general creditor. The claimant 
has appealed. 

The claimant’s case rests on Weber’s letter. It is argued that the 
terms of the letter are explicit and amount to a declaration of trust. 
If it had been written by an individual or by a business organization 
other than a bank, it might well be regarded as having that effect. It 
does not follow, however, that its expressions have the same effect when 
used by a national bank. For such an institution to hold as ear-marked 
funds a deposit made with it for a commercial purpose would be a very 
unusual transaction. Deposits with national banks, evidenced by a 
certificate of deposit, are ordinarily made on the credit of the bank, 
and create only a debtor and creditor relation. No sound reason occurs 
to us why a deposit of this character should be regarded as standing on 
any higher footing. The contract itself to which Weber’s letter refers 
recites that: ‘‘The Limeshell Co. has deposited in escrow with The Fed- 
eral National Bank of Boston, Mass., the sum of five thousand (5,000) 
Dollars and instructed said Bank to pay the Gypsum Co. upon tne 
termination of this agreement . . . the cost and installation ex- 
penses of all machinery,’’ etc. If this had been the fact, the claim of 
the Atlantic Gypsum Company might be maintained as a preferred 


.claim. Although Weber stated in his letter that the bank was holding 
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limeshell company were otherwise. The money was mingled with the 
funds of the bank, and the only thing the bank held in escrow was the 
certificate of deposit, which created only a debtor and creditor relation 
between the bank and whoever had title to the certificate, it being in- 
dorsed in blank. 
Weber and the limeshell company acted, no doubt, in good faith, 
‘ but a different relation in law was created from that intended by the 
Atlantic Gypsum Company and the limeshell company. The claimant 
seeks to hold the bank to a different arrangement from that which was 
actually made. The expression ‘‘placed in escrow’’ was used to describe 
the purpose for which the funds were held rather than the legal char- 
acter of the deposit. We do not doubt that the gypsum Company un- 
derstood that the limeshell company had deposited $5,000 in the bank 
and that the bank held the deposit under the contract. As between the 
three parties, the claimant would be entitled to the funds, but as against 
creditors of the bank they are governed by the actual situation and not 
by what was intended by the parties to this bill. 

The liquidation of national banks is controlled by statute; and the 
statute is distinctly unfriendly to the recognition of special interests 
or preferred claims. R.S. § 5236 (12 USCA § 194)- Cook County Nat. 
Bank v. U. 8., 107 U. S. 445, 450, 2 S. Ct. 561, 27 L. Ed. 537. Doubts 
should be resolved against them. Blakey v. Brinson, 286 U. S. 254, 52 
S. Ct. 516, 76 L. Ed. 1089, 82 A. L. R. 1288; Texas & Pacifie Ry. Co. v. 
Pottorff, 291 U.S. 245, 54S. Ct. 416, 78 L. Ed. 777; First National Bank 
v. Miami (C. C. A.) 69 F. (2d) 346, 349. Here there was no contract 
directly between the claimant and the bank, as their minds did not meet; 
and the claimant is endeavoring to assert against the bank, by what 
amounts to an estoppel, a state of facts basically different from that 
which Weber set up and to which the letter referred. 
The decree appealed from is affirmed, with costs. 


~~ te ome sain top aw 


PRESIDENT HAS NO AUTHORITY TO RE- 
LEASE MAKER OF NOTE DUE TO BANK 


Harris v. Leslie, U. S. Circuit Court of, Appeals, 76 Fed. Rep. (2d) 4 





The maker of a note held by a bank made a personal loan to the 
president of the bank upon the latter’s agreement that he would in 
return protect the maker from liability on the note to the bank. 
Upon the failure of the bank it was held that the receiver could 
enforce the note against the maker. The president had no authority 
to bind the bank in any way in a transaction of this kind. The loan 
to the president was a matter between the two individuals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §988. 
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Action by Glen E. Leslie, as receiver of the Farmers’ National Bank 
of Wewoka, Okl., against E. L. Harris. From a judgment on the 
pleadings for plaintiff, defendant appeals. 

Affirmed. 

Norman Barker, of Tulsa, Okl., for appellant. 

Cornelius Hardy, of Wewoka, Okl., for appellee. 


BRATTON, C. J.—The First. National Bank of Wewoka, Okl., sus- 
pended business in July, 1932, and was placed in the hands of a receiver. 
The receiver instituted this action to recover judgment upon a promis- 
sory note of $2,000, dated June 21, 1932, due August 2d thereafter, 
executed by defendant and payable to the bank. 

Defendant in his amended answer admitted the execution of the 
note, but alleged by way of affirmative defense that in 1927 he owed 
the bank a note of $3,500; that he was ready, able, and willing to pay 
the obligation and had money on deposit in the bank with which he 
intended to do so; that in April, 1928, W. C. Bunyard, president, prin- 
cipal officer, and active member of the board of directors of the bank, 
requested defendant to make him a personal loan from the money thus 
deposited and agreed verbally to apply a credit of an equal amount on 
defendant’s note and to protect defendant against payment of such note 
to that extent; that Bunyard had the respect, confidence, and esteem 
of defendant; that with such assurance he made a loan to Bunyard of 
$2,308 and took a demand note therefor signed by him; that thereafter 
defendant renewed his note to the bank from time to time and made 
certain payments upon it reducing the amount to $2,000; and that the 
note sued upon is the last renewal. 

The court below rendered judgment for plaintiff on the pleadings. 
Defendant appealed. 

The major contention advanced for reversal is stated thus in de- 
fendant’s (appellant’s) brief: ‘‘The appellant claims that at all times 
he was able, ready and willing to pay the note, at times when it should 
have been paid, but that W. C. Bunyard, president of the Farmers Na- 
tional Bank, borrowed the money which was by him intended for the 
payment of the indebtedness of Harris in Bunyard’s bank, ‘which note 
is the subject matter of this suit,’ and relieve the defendant (this ap- 
pellant) of further responsibility or obligation to the said Farmers Na- 
tional Bank of Wewoka, and that out of friendship and confidence he 
relied upon the promises of the president of said Farmers National 
Bank of Wewoka, who was indebted to him upon a note for the moneys 
by Harris paid into the bank, in a sum greater than the indebtedness 
from Harris to the bank.”’ 

It was not alleged that the money lent to Bunyard went to the bank 
or that the bank received any part of it. Neither was it alleged that 
the board of directors either authorized or ratified the transaction or 
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that any other officer had knowledge of it. The fact that Bunyard 
was president, principal officer, and active member of the board of di- 
rectors was not enough to constitute authority to act for the bank in a 
matter in which he had a personal interest. And the allegation that the 
agreement made in the circumstances was that of the bank was merely 
an untenable conclusion of law. The transaction was exclusively be- 
tween the two individuals. The bank had no concern in it. Bunyard 
acted for himself. His agreement to make payment of a like sum on 
defendant’s note to the bank and to protect defendant against payment 
of that amount was an individual obligation which did not bind the 
bank, and defendant was charged with knowledge of that consequence. 
Moores v. Citizens’ Nat. Bank, 111 U. S. 156, 4S. Ct. 345, 28 L. Ed. 385; 
First Nat. Bank v. Rust (C. C. A.) 257 F. 29; Florida Nat. Bank v. 
Merchants’ & Farmers’ Bank (D. C.) 227 F. 714; Home State Bank 
v. Hogard, 112 Kan. 36, 209 P. 973; McRoberts v. Ordway, 206 Iowa, 
947, 221 N. W. 507; Thomas Forman Co. v. Owsley County Deposit 
Bank, 226 Ky. 229, 10 S.W.(2d) 836; Miers v. Del Rio Bank & Trust 
Co. (Tex. Civ. App.) 67 S.W.(2d) 1071; Bank of Canton & Trust 
Co. v. Clark, 198 N. C. 169, 151 S. E. 102; Dundee Nat. Bank v. Hunt- 
ington, 20 App. Div. 104, N. Y. S. 1003; Bank of Le Roy v. Purdy, 100 
App. Div. 64, 91 N. Y. S. 310. 

The argument that the note in suit was executed without considera- 
tion has no basis. The validity of the original note of $3,500 in 1927 
was expressly admitted. It was specifically alleged that the obliga- 
tion had been reduced by payments to $2,000, and that the note sued 
upon was a renewal for that sum. Since, for the reason to which we 
have adverted, Bunyard’s agreement did not bind the bank and the 
amount had not been otherwise paid, the full sum represented by the 
note was due the bank and the note was executed as a renewal in the 
usual manner. 

We think judgment on the pleadings was correctly entered, and it 
is affirmed. 


LIABILITY OF DIRECTOR RECEIVING DE- 
POSITS WHEN BANK INSOLVENT 





Pirott v. Heinen, Supreme Court of Kansas, 42 Pac. Rep. (2d) 577 


The Kansas statute, R. S. 9—163, provides that an officer or di- 
rector of a bank who assents to the receipt of deposits after he knows 
that the bank is insolvent, or who neglects to discharge his duty of 
examining into the affairs of the bank, is personally liable for de- 
posits so received. Under this statute it is held that the failure of 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §377. 
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a director to add up figures furnished by the cashier as a list of de- 
posits for the purpose of ascertaining if the addition is correct may 
be considered by the jury in deciding whether the director was re- 
miss in his statutory duty, but such failure on the part of the di- 
rector does not make him responsible as a matter of law. 

In this case the insolvency of the bank was concealed from the 
defendant directors by the cashier’s manipulation of the adding ma- 
chine and ledger account. The plaintiff sued for the amount of de- 
posits which she had made while the bank was insolvent and which 
were subsequently lost. On the trial a judgment was rendered in 
her favor. This was reversed on appeal because of the court’s im- 
proper instruction of the jury concerning the duties of directors 
under the statute. 

This is the second trial and appeal in this case. The opinion in 
the first appeal, 19 Pac. Rep. (2d) 723, was published in the Sep- 
tember, 1933, Journal at page 743. 


Action by Mary Pirott and another against J. B. Heinen. Judg- 
ment for plaintiffs, and defendant appeals. 

Judgment reversed, and new trial ordered. 

R. L. Hamilton, of Beloit, and Charles L. Hunt and Frank C. Bald- 
win, both of Concordia, for appellant. 

A. Harry Crane, Ward D. Martin, and Erle W. Francis, all of 
Topeka, for appellees. 


HUTCHINSON, J.—This is an action under R. 8S. 9—163, by two 
depositors against a director of a bank found to have been insolvent and 
in failing circumstances at the time the deposit was made. The jury 
found the director liable under the statute, and he appeals, specifying 


many errors. 

This is the second trial of the case. In the first trial the judgment 
was reversed and a new trial ordered mainly because of the giving of 
certain instructions. The opinion is reported in 137 Kan. 186, 19 
P.(2d) 723. A rehearing was granted, and in the opinion thereon, re- 
ported in 138 Kan. 319, 26 P.(2d) 453, details as to instructions re- 
quested and refused and evidence admitted and excluded were ex- 
haustively treated. On the second trial, the rulings and reasons as- 
signed in these two opinions were generally observed, and the case was 
so greatly narrowed in its scope and application to specific facts that 
the serious feature now appears to be that possibly a part of the duty 
of the jury as to a finding of fact, necessary to liability, may have been 
covered as a matter of law in the instructions. 

The trial court rightly held the burden of proof was on the defend- 
ant, which he assumed. It was admitted in advance that the bank was 
actually insolvent on the 28th day of February, 1930, when the deposit 
was made for the plaintiffs, and that it closed its doors on account of 
insolvency on March 19, 1930, and the defense of the bank director was 
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that he did not know of the fact that it was insolvent or in failing cir- 
cumstances and that by his frequent examinations into its affairs it 
was not possible for him to know its insolvent condition. 

The part of the statute under which this action was brought, R. S. 
9—163, is as follows: ‘‘It shall be unlawful for any president, director, 
manager, cashier, or other officer of any banking institution, to assent 
to the reception of deposits or the creation of debts by such banking 
institution, after he shall have had knowledge of the fact that it is in- 
solvent or in failing circumstances; and it is hereby made the duty of 
every such officer, agent or manager of such banking institution to ex- 
amine into the affairs of the same, and, if possible, know its condition. 
And upon failure or any such person to discharge such duty, he shall, 
for the purpose of this act, be held to have had knowledge of the in- 
solvency of such bank, or that it was in failing circumstances. Every 
person violating the provisions of this section shall be individually re- 
sponsible for such deposits so received, and all such debts so con- 
tracted.’’ 

There was no evidence introduced except by the defendant, al- 
though liberal cross-examination was allowed. The motion of plaintiffs 
at the close of the evidence of defendant for an instructed verdict was 
overruled, but the case was submitted to the jury, which, in addition 
to its verdict for plaintiffs, answered a number of special questions 
submitted by the court. 

The whole trouble was brought about by a dishonest cashier who 
has since admitted his guilt and is now suffering the usual punishment 
therefor. He was brought back and testified in the case, frankly ad- 
mitting just what he did and how he did it, including the manipula- 
tions of the records, the falsifying of adding machine totals, and for- 
geries. 

There were over $50,000 of forged notes included in the assets of 
the bank, and the total of the actual deposits, as shown by the adding 
machine through the manipulation of it, was about $41,000 less than 
the correct total. The failure of the defendant, a director of the bank, 
to discover or detect either of these two impairing features appeared 
to be the main grounds for his not being informed as to the actual in- 
solvent condition of the bank. The testimony of the cashier was that 
both these features of deception had been followed for a long time. 

The evidence further shows that these adding machine totals that 
were submitted to the directors were not shown to the bank examiners, 
who always made their own totals, but about $41,000 worth of de- 
positors’ accounts were regularly removed by the cashier from the 
alphabetical list of depositors’ balances whenever the examiners came. 
The receiver, the defendant, and other bank directors testified to the 
condition in which they found the bank, its notes, records and accounts 
after it was closed, and further investigation was made. They stated 
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the particular difficulties in detecting that the notes had been forged 
and that the totals of deposits had been reduced by the manipulation 
of the adding machine. 

Appellant complains especially of the giving of instructions 10 and 
11, which are as follows: 


‘10. You are instructed that the directors may, and indeed should 
collaborate in examining the bank; but, of course, if a director does 
not attend the meetings of the Board of Directors and does not col- 
laborate with them in examining the bank, then to avoid civil liability 
in a ease like this case his independent examinations must be of such 
frequency, accuracy and thoroughness that he will ‘if possible’ know 
its condition. In making such examinations, if the defendant, Heinen, 
was relying upon his independent examinations, to meet the require- 
ments of law, he should have carefully checked and added the de- 
positors’ accounts and the notes, to ascertain the true status of the 
bank’s liabilities and likewise to have ascertained if the bank’s assets 
were sufficiently intact to meet those liabilities, in short, if possible, to 
know its condition. It is no defense for Mr. Heinen to say that he im- 
plicitly relied upon the supposed honesty of the cashier, Mr. Buist, 
and that therefore he did not meet the above requirements, nor make 
the required examinations and additions. Nor is it a defense for Mr. 
Heinen to claim that it was useless for him to make such examination 
because the manipulations of the cashier, Buist, were of such character, 
carried on and concealed with so skillful a hand that he, Heinen, not 
being an expert could not have discovered them. 

‘‘11. You are further instructed that if the defendant relied upon 
the figures and additions made by the cashier, Buist, and such addi- 
tions were incorrect, and such defendant did not add such figures or 
make any attempt to learn if such additions were correct, then and in 
that event the defendant failed in his statutory duty and your verdict 
should be for the plaintiffs and against the defendant in the amount 
with interest as hereofore mentioned.’’ 


The first sentence, or first third of instruction 10, is virtually copied 
from the opinion on the rehearing, 138 Kan., at the top of page 320, 
26 P.(2d) 453. The latter part of the next sentence, or the middle 
third of this instruction, is substantially the same language as given 
in the original opinion near the bottom of page 191; in speaking of 
what the statute must have contemplated, the earlier part of this 
middle third states only the difference between an examination of the 
affairs of the bank in company with the other directors and an examina- 
tion by one director alone. The last third of this instruction, consist- 
ing of two sentences, is virtually copied from the opinion in the case 
of Forbes v. Mohr, 69 Kan. 342, page 348, 76 P. 827, 829, except that 
there is added to the statement that it is no defense that the director 
relied upon the honesty of the cashier, and therefore did not make the 
required examination, the two words ‘‘and additions,’’ which are not in 
the Forbes Case, supra. ‘This apparently makes the verification of 
the addition a positive requirement of the statute. 
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As above quoted, the statute when enacted must have contemplated 
that depositors’ accounts should be carefully checked and added. This 
is quite different from making the failure to make such addition the 
basic feature of liability. Instruction 11 tells the jury as a matter of 
law that, if the director did not add the figures in the list furnished by 
the cashier, and learn if such addition was correct, he failed in his 
statutory duty, and the verdict should be for the plaintiffs. There was 
nothing under this instruction left for the jury to do, because it was 
admitted by the defendant on the witness stand that he had not made 
such additions. If such is the law of the case, then under the admis- 
sion of the defendant the motion of the plaintiffs for a peremptory in- 
struction should have been sustained and the jury so instructed. 


There surely are many ways of verifying the financial affairs of a 
bank, and, if there are several, can it be said as a matter of law that, 
because of the failure to use a certain particular one of them, liability 
exists? The court in the original opinion in this case, on page 191 of 
137 Kan., 19 P.(2d) 723, 726, said concerning a certain finding of the 
jury: ‘‘. . . Neither the trial court nor this court should say as a mat- 
ter of law that the evidence touching the deceitful manipulation of the 
adding machine and consequent falsification of the amount of deposits 
was so subtle that it was not reasonably possible for defendant to dis- 
cover that the discrepancy of $41,000 existed.’’ 

Neither could the court say the contrary as a matter of law. These 
are matters for the determination of the jury. The failure of the de- 
fendant to add such figures, or make any attempt to learn if such addi- 
tions were correct, was certainly competent evidence for the considera- 
tion of the jury in determining whether or not under the statute the 
defendant officer of the bank had performed his duty by examining into 
the affairs of the bank, so that, if possible, he might know its condition. 
It was a proper piece of evidence for the consideration of the jury, 
and, with or without further evidence of examining into the affairs of 
the bank or failure to do so, the jury might determine the liability of 
the defendant under the statute. We think both these instructions in- 
vaded the province of the jury and conclude a proposition that is not 
a matter of law. We might have some doubt as to the purpose and 
intention of the trial court, but for an expression made in overruling 
the motion for a new trial. We think the giving of instructions 10 and 
11, and particularly the latter, constituted error for which a new trial 
must be granted, and, as stated in the opinion in the former trial, the 
new trial should be de novo, notwithstanding the answers to the special 
questions under rules prevailing in other lines of cases might eliminate 
some features of the case. 

We have carefully examined all the other specifications of error, 
and, while we find merit in some of the points urged and stressed, none 
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of them appear to be necessary to be here set out or particularly dis- 
eussed. The opinion in the rehearing of the first trial of this case was 
largely devoted to matters that might affect or help in the retrial of the 
ease, and it would be difficult to amplify or enlarge upon the ideas there 
expressed, as a consideration of the remaining points in this case would 
necessarily be concerning similar topics and subject. 

The judgment is reversed, and a new trial ordered. 


BANK NOT LIABLE FOR MISAPPROPRIATION 
BY CASHIER-GUARDIAN 


Moody v. Clarke County Bank, Supreme Court of Washington, 42 Pac. 
Rep. (2d) 803 


The cashier of the defendant bank was also guardian of three 
minors. He transferred funds from his guardianship account in the 
bank to his personal account and used the money for his own pur- 
poses. It was held that the bank was not liable merely because it 
permitted the transfer to the guardian’s personal account to be 


made. In order to hold the bank liable in such a case, it must ap- 
pear that the bank participated in the misappropriation, benefited 
by it, or had knowledge that the guardian was misusing the funds. 


Action by George Y. Moody, as guardian of Leonard O. Pohl, Stella 
M. Pohl, and Marjorie C. Pohl, and another against Clarke County 
Bank of Washougal and others. From a judgment for plaintiffs, de- 
fendants appeal. 

Reversed and dismissed. 

George C. Ellsbury, of Centralia (Newton & Williams, of Seattle, 
of counsel), for appellants. 

Hall & Schaefer and Crass & Hardin, all of Vancouver, for respond- 
ents. 


TOLMAN, J.—This is an action to recover funds deposited to the 
eredit of a guardian who was likewise the managing officer of the bank 
in which the funds were deposited. 

The case was tried to the court, upon an agreed state of facts, re- 
sulting in a recovery as demanded in the complaint. The defendants 
have appealed. 

The admitted facts, so far as now material, seem to be substantially 
as follows: On September 12, 1930, one O. Hiim was, by the superior 
court for Skamania county, appointed guardian of the estate of three 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §395. 
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minor children and, as such guardian, he came into possession of a fund 
amounting to $1,349.01 belonging to the estate of the minors. The de- 
cree appointing the guardian provided that he should use the funds 
so committed to his charge solely for the care, maintenance, and educa- 
tion of the minors under the supervision of the court. This money was 
by the guardian deposited in the Clarke County Bank of Washougal 
to the credit of the minors’ estate. The records of the bank show that 
on November 28, 1930, a withdrawal slip was made, signed, ‘‘ Pohl Minors, 
O. Hiim, Guardian,’’ for the sum of $1,000, and with it was. presented 
a deposit slip so made out as to direct the amount of the $1,000 with- 
drawn from the minors’ account to be credited to the account of Mr. 
and Mrs. O. Hiim in the same bank. Thereafter, on January 26, 1931, 
a like withdrawal slip in the handwriting of O. Hiim, and signed by 
him as guardian, for the sum of $100 was made out and filed in the 
records of the bank, together with a deposit slip likewise written by 
O. Hiim directing the amount so withdrawn to be deposited and 
credited to the account of the Clarke County Agricultural Credit Cor- 
poration, of which O. Hiim was an officer. No order of the superior 
court was ever made authorizing either of these transactions, and the 
$1,100 represented by these two withdrawals was afterwards disbursed 
by O. Hiim for his own purposes, but not in any manner for the bene- 
fit of the minors or their estate. During all of the time covered by 
these transactions, O. Hiim was the cashier of the Clarke County Bank, 
was in direct charge of the bank’s ordinary operations, and all other 
employees of the bank were under his control and supervision. He, 
alone, supervised and controlled the receipt of deposits, the transfer of 
credits, and the general business of the bank, subject only to the super- 
vision of the bank’s board of directors. 

Thus it will be seen that the only question presented is whether or 
not a bank is liable for the acts of its cashier who, outside of and 
beyond the scope of his authority and duty as cashier, and presumably 
for his personal benefit, wrongfully withdraws and misappropriates 
trust funds on deposit with the bank of which he is the managing 
officer. 

The rule established by the great weight of authority is to the effect 
that a bank which permits a trustee to transfer known trust funds to 
his own private account does not itself become liable merely because it 
permits such a transfer. Kendall v. Fidelity Trust Co., 230 Mass. 238, 
119 N. E. 861; Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, L. R. A. 1916F, 1059; Miami County Bank v. State ex rel. Peru 
Trust Co., 61 Ind. App. 360, 112 N. E. 40. 

In order that a bank may be held liable, it must appear that in 
addition to merely permitting such transfer, it, the bank, actually par- 
ticipated in some manner in the misappropriation. The rule is tersely 
stated as follows: ‘‘A bank is liable when it has actual or constructive 
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knowledge that a fraud is being or is about to be perpetrated by the 
fiduciary, and assists him in making a misappropriation of the trust 
funds. It is held that to render the bank liable it must have actually 
participated in the misappropriation, or with knowledge reaped some 
benefit therefrom, as by itself appropriating the money or receiving it 
in payment of some individual indebtedness of the fiduciary to it, and 
thereby rendering itself liable as trustee or otherwise. The mere or- 
dinary benefits of the account of the depositor will not be sufficient to 
so charge it.’’ 5 Michie on Banks and Banking, 134, § 57e. 

The reasons for the rule appear in the language which we now quote: 
‘¢ . . In the other cases cited defendants were renderd liable on prin- 
cipals of equity and justice, for having of their own motion or by collu- 
sion with their depositor, appropriated the trust funds to the payment 
of some individual liability or indebtedness of the depositor to them. 
We are cited to no authority for holding a bank liable for a breach of 
trust by its depositor under any other circumstances. For ought a 
bank would know a check though payable to its depositor in some repre- 
sentative or fiduciary character, the money would belong absolutely to 
him, and represent money already paid out by him in discharge of his 
fiduciary liability; the bank cannot assume that money paid out on 
checks of a fiduciary is being misappropriated, and it has the right to 
assume that it is being properly appropriated, at least until it has actual 
notice to the contrary. To place the burden of supervising all such 
accounts upon a bank of deposit would be unreasonable, and one which 
few institutions, if any, would be willing to assume; indeed it would 
be unbearable, and to do so would in many cases deprive all fiduciaries 
of banking privileges, and work a detriment to estates and fiduciaries 
generally.’’ United States Fidelty & Guaranty Co. v. Home Bank for 
Savings, 77 W. Va. 665, 88 S. E. 109, 111. 

Participation in the sense here used has been defined by the courts: 
“‘The Standard Dictionary, and a number of other dictionaries con- 
sulted, define ‘participate’ as meaning ‘to receive or have a part or 
share of; to partake of ; experience in common with others; to have or 
enjoy a part or share in common with others; partake; as to partici- 
pate in a discussion.’ ‘To take a part in; as to participate in joys or 
sorrows.’’’ Bew v. Travelers’ Ins. Co., 95 N. J. Law, 533, 112 A. 859, 
860, 14 A. L. R. 983. 

Late cases reiterating this rule are Clarke v. Public National Bank 
& Trust Co., 259 N. Y. 285, 181 N. E. 574, and Newton v. Livingston 
County Trust Co., 231 App. Div. 355, 247 N. Y. S. 121. 

A recent case, similar in all of its material facts, which we think 
correctly discriminates between what is and what is not participation 
by the bank has been decided by a Federal District Court in Martin 
v. First National Bank of Rush City, 51 F.(2d) 840. Though by a 
‘District Court, we think the decision a wise and logical one and, in 
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the absence of anything to the contrary, have no hesitancy in following 
it. There, the guardian, Ericson, was also the managing officer of the 
bank. For the trust funds, withdrawn under conditions like those 
here shown which did not go to the bank to pay Ericson’s personal 
debt, the bank was held not liable; while like funds withdrawn in the 
same manner and paid to the bank in discharge of Eriscon’s debt were 
held to create a liability against the bank. 

No case has been cited and we have found none which holds that 
anything less than a receipt of the funds by the bank in payment of 
the personal debt of the trustee is participation. But, even though 
participation may be something less than the actual obtaining of the 
funds from the wrongdoer, still we find nothing of that nature here. 

As participation has already been defined, it seems clear that the 
bank in no way participated in the wrongful withdrawal of the funds. 

Respondents seem to place reliance upon our cases of Rensselaer 
Valve Co. v. Union National Bank, 122 Wash. 494, 210 P. 947, 213 
P. 490, and Rensselaer Valve Co. v. National Bank of Commerce of 
Seattle, 129 Wash. 253, 224 P. 673, but those cases both rest upon the 
disregard and violation by the bank of explicit instructions and there- 
fore they are not at all in point. 

The guardian, though cashier of the bank, acted wholly outside the 
scope of his authority as cashier and solely for his individual advantage 
in withdrawing the money and therefore could not by that act bind 
the bank. Knobelock v. Germania Savings Bank, 50S. C. 259, 27 S. E. 
962; Bank of Occoquan v. Bushey, 156 Va. 25, 157 S. E. 764; American 
Surety Co. v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977; South- 
ern Trust & Commerce Bank v. San Diego Savings Bank, 60 Cal. App. 
215, 212 P. 385; Thomson-Houston Electric Co. v. Capitol Electric Co. 
(C. C. A.) 65 F. 341. 

We are constrained to hold that under the facts here shown the bank 
is not liable. 

The judgment is reversed with directions to dismiss the action, but 
without prejudice to the presentation and allowance of a claim for any 
excess in the account over and above the $1,100 misappropriated by the 
guardian. 





CERTIFICATES OF DEPOSIT 


Forms of Certificates Which Have Been Construed by the Courts 


A certificate of deposit is defined to be a written acknowledgment 
by a bank of the receipt of a sum of money on deposit, which the bank 
promises to pay to the depositor, to his order, or to some other person 
or his order. Farmersville Bank v. Greenville National Bank, Tex., 
19 S. W. Rep. 334. These instruments appear in various forms and the 
courts have been called upon in many eases to construe them, particu- 
larly with reference to their negotiability. 

For some reason, probably connected with the state of the circulat- 
ing medium at the time of the Civil War, or before, many certificates 
were issued providing for payment in ‘‘current funds’’ and the practice 
of issuing these instruments in this form still survives. The presence 
of this clause in certificates issued at the present time is probably due 
to the fact that nobody has taken the trouble to change from the form 
which was in use at a time when payment in ‘‘current funds’’ carried 
some advantage. Today, however, the clause serves no useful purpose 
and only lends uncertainty to the negotiability of the certificate in which 
it appears. The use of the words ‘‘current funds’’ should be avoided. 

As a general rule, it is held that the cashier of a bank has authority, 
by virtue of the office which he holds, to issue certificates in the name 
of the bank. Other officials should, in general, be specifically authorized 
by the board of directors to issue certificates. 

It is necessary to present a certificate of deposit for payment at 
maturity in order to charge an indorser on the certificate with liability. 
A bank which pays its own certificate of deposit, bearing a forgery of 
the payee’s indorsement, will be held liable to the payee for the amount, 
and it has been held that the paying bank in such a case cannot recover 
from the person receiving payment where the latter acted in good faith. 

A certificate, which bears interest without specifying the period for 
which interest is to run, carries interest after maturity as well as before. 
A certificate which provides for interest ‘‘until maturity’ does not 
carry any interest after maturity. Where a cashier issues a certificate 
to himself, without authority, the purchaser will not be permitted to 
enforce it against the bank. The fact that the certificate is payable 
to the cashier is sufficient to place the purchaser upon notice as to 
whether the certificate was issued with proper authority. But a bank 
is liable on a certificate fraudulently issued by its cashier to a con- 
federate and negotiated to a purchaser in good faith by the latter. 
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Forms of time certificates of deposit which comply with the re- 
quirements, as to interest and other particulars, of the Banking Act of 
1933 and: Regulation Q of the Federal Reserve Board will be found in 
the April, 1934, issue of the Journal at page 287. Below are given 
forms of certificates taken from various court decisions with brief 
statements as to the questions involved. 


Short form of certificate 
Bank 


This certifies that has deposited in this bank 
dollars, payable (on demand or at a specified date) with interest from 
date at the rate of per cent. per annum, on return of this cer- 


tificate properly indorsed. 


? 


Cashier. 


Certificate payable in current funds 


Certificate of Deposit Not ubject to Check. 
The Farmers’ & Merchants’ Bank 72-1119. 


No. 3167. Aurora, Iowa, Dee. 10, 1918, $1,000.00 W. G. Hopkins 
has deposited in this bank. Pay $1,000.00 dollars payable to the order 
of self in current funds on the return of this certificate properly indorsed 
6 months after date, with interest at 4 per cent. per annum for the 


time specified only. No interest after maturity. 
W. G. Elliot, Cashier. 


The above certificate, payable in “current funds,” was held to be negotiable 
under Section 6 of the Uniform Negotiable Instruments Act which provides that 
the negotiable character of an instrument is not affected by the fact that it 
“designates a particular kind of current money in which payment is to be made.” 
Feder v. Elliott, Iowa, 199 N. W. Rep. 288. First State Bank of Annona v. Hidalgo 
Land Company, Tex., 257 S. W. Rep. 275. 

Certificates of deposit payable in this form have been held non-negotiable in a 
number of decisions. The expression “current funds” serves no useful purpose at the 
present time and should be avoided. It creates uncertainty as to the negotiability 
of the certificate in which it appears. 


Maturity clauses 


Payable to the order of self in current funds on the return of this 
certificate properly indorsed six or twelve months after date, with 
interest at four per cent. per annum. No interest after maturity. 


It was held that the holder of a certificate of deposit, containing the above 
clause, was entitled to payment at the end of six months, and that if he did not 
take payment then, he was not entitled to payment until the expiration of twelve 
months. Barsness v. Burkee, Minn., 223 N. W. Rep. 298. 
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No. 5927. 
First National Bank of Helena, Montana. 
(Not Subject to Check.) 






October 19, 1895. 
G. M. Jones has deposited in this bank ($1,000.00) one thousand 
dollars, payable to the order of self, on return of this certificate twelve 
months after date, with interest at the rate of 6 per cent. per annum for 
the time specified only. Payable in 6 months if desired, with interest 
at 6 per cent. No interest after due. 
No. 70430. Geo. F. Cooper, Cashier. 


It was held that the above certificate matured twelve months after date and that 
a notice of dishonor at the end of six months was not necessary to charge an in- 
dorser. Citizens’ Bank of Los Angeles v. Jones, 121 Cal. 30, 53 Pac. Rep. 354. 



















$1,268.80 
Ogden State Bank. 


Certificate of Deposit. 


Ogden, Utah, Oct. 29, 1912. 

P. Esponda has deposited in this Bank twelve hundred sixty eight & 
80/100 dollars payable to the order of himself 3—6—9 or 12 mos. from 
date on return of this Certificate properly endorsed with interest at the 
rate of four per cent. per annum. No interest after maturity. Not 
subject to check. 

No. 17632 A. P. Bigelow, Cashier. 

It was held that the statute of limitations did not begin to run against the above 
certificate until a demand was made by the payee; the bank was compelled to pay 
the amount to the payee on his demand more than 15 years after issuance of the 
certificate, though it had previously paid it on a forged indorsement. Esponda v. 
Ogden State Bank, Utah, 283 Pac. Rep. 729. 






















The Lake State Bank. 
Lake City, Kansas, 7/21, 1921. 
Guaranteed Interest-Bearing Certificate of Deposit. 
Not Subject to Check. 
Protected by the Depositors’ beng 4 Fund of the State of Kansas. ' 
o. 617. 

This is to certify that there has been deposited in this bank twelve 
thousand and no/100 dollars ($12,000.00) payable to the order of the 
Pioneer Cattle Loan Company, on return of this certificate properly 
indorsed. Not payable in less than six (6) months, and not extending 
for more than one (1) year, with interest at four (4) per cent. per 


annum from date. No interest after maturity. 
Clara Groendyke, Ass’t Cashier. 


It was held that the above certificate had a definite date of maturity within the 
meaning of a rule of the Kansas banking department fixing a maximum rate of 
4 per cent. on time certificates of deposit, not payable in less than three months, 
and not extending for more than two years, and having a definite date of maturity, 
when interest shall cease, and was within the protection of the bank guaranty fund. 

* Merchants’ Reserve State Bank v. Peterson,- Bank Commissioner, Kans., 230 Pac. 
Rep. 1056. 
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Payee clauses 


The Commercial Nationa] Bank. No. 34713. 


Certificate of Deposit. 
$3621.26. 


Coshocton, Ohio, Aug. 21, 1925. 
Mrs. Leah Barnes, has deposited in this bank exactly Thirty-Six 
Hundred Twenty-one Dollars, Twenty-six cents, payable on return of 
this certificate properly endorsed, Six or Twelve months after date, 
with interest at the rate of four percent. per annum. Interest on this 
certificate ceases at the end of twelve months from date unless renewed. 
C. R. Speckman, Cashier. L. S. 


It was held that the above certificate was negotiable although it did not contain 
the word “order” or “bearer.” The words “payable on the return of this certificate 
properly indorsed imply that the certificate is payable to order. Felton v. Com- 
mercial National Bank, Ohio, 177 N. E. Rep. 52. 


No. 1853. Philadelphia, January 2d, 1909. 


$3,000.00. 
Peter F. Fallon has deposited in the Safety Banking & Trust Co. 
three thousand dollars to the credit of himself, payable in current funds 


on return of this certificate properly indorsed on July 1, 1909. In- 
terest 34 per cent. per annum. 


H. J. Colver, Cashier. 
H. L. Rock, Secretary. 


This certificate of deposit is not subject to check and is only pay- 
able at maturity. 


It was held that the above certificate was in effect payable to Fallon or his 
order, this being implied from the phrase “properly indorsed,” and was therefore 
negotiable. Forrest v. Safety Banking & Trust Co., 174 F. 345. 


The Day & Night National Bank of Pikeville. 
No. 220. 


This certifies that W. P. T. Varney has deposited in this bank thirty- 
five hundred dollars payable to himself order twelve months after date 
on the return of this certificate properly indorsed. This bank may re- 
quest thirty days’ notice of the time when payment will be required to 
meet the requirements of Federal Reserve Board regarding time deposits. 

With 4 per cent. interest if left twelve months. 

No interest after 12 months unless renewed. 

Not subject to check. 

O. O. Graham, Cashier. 


It was held that the above certificate, in which the word “himself” was written 
in a blank space, was payable to the depositor or his order and was, therefore, 
negotiable. Day & Night National Bank of Pikeville, Ky., v. Coffey, 25 Fed. 
Rep. (2d) 403. 
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Certificate of Deposit, Not Subject to Check. 
The Central Mercantile Bank of New York. 
No. 201. New York, March 5, 1926. 
Charles W. Owen has deposited in this bank twenty-five thousand 
and 00/100 dollars, payable only to himself, four months after date, 
on return of this certificate properly indorsed, with interest at the rate 
of 3 per cent. per annum if allowed to remain four months. 
No interest after 12 months. 
$25,000. M. G. Kletz, Vice-President. 


It was held that the above certificate, being payable only to the payee, was not 
negotiable, but could be assigned. State Bank v. Central Mercantile Bank, N. Y., 
162 N. E. Rep. 475. 


Certificate payable ‘‘on return of this certificate properly indorsed’’ 


No. 1231. $600.00. 
Elgin, Texas, April 15, 1921. 
This Certifies that Planters’ Bonded Warehouse Co. has deposited 
with Merchants’ & Farmers’ State Bank Guaranty Fund Bank exactly 
six hundred dollars payable to the order of themselves in 7 months after 
date with interest at the rate of none per cent. per annum from date to 
maturity on return of this certificate properly indorsed. 
No Interest After Maturity. Ear! Strauss, Cashier. 


It was held that the above certificate was negotiable. There is authority, how- 
ever, to the effect that a certificate so payable is not negotiable. Security State 
Bank & Trust Co. v. Merchants’ & Farmers’ State Bank, Tex., 275 S. W. Rep. 721. 


The Fifth Avenue Bank of Pittsburgh, Pa. 


Int. 206.25 Pittsburgh, Pa., June 10, 1931. 
$13,750.00 

Edw. Breitwieser has deposited in this Bank exactly Thirteen Thou- 
sand Seven Hundred Fifty Dollars exactly, payable to the order of 
Himself, 6 months after date on the return of this Certificate properly 
endorsed with interest only until maturity at 3 per cent. per annum. 
Not subject to check. Edw. C. Bietenduefel, Cashier. 

It was held that the clause making the above certificate payable “on the return 


of this certificate properly indorsed,” did not destroy the negotiability of the cer- 
tificate. Gordon v. Fifth Avenue Bank, Pa., 162 Atl. Rep. 825. 


Interest clauses 


Certificate of Deposit, Not Subject to Check. 
Farmers’ Savings Bank. No. 60. 
Poplar Bluff, Mo., August 3, 1910. 

H. H. Wilcox has deposited in this bank ($100.00) one hundred 
dollars, payable to the order of himself in current funds 12 months after 
date, on the return of this certificate properly indorsed, with interest 
until maturity only, at 4 per cent. per annum. 

[Signed] M. R. Humes, Cashier. 


It was held that the above certificate bore no interest after maturity. Farmers’ 
Savings Bank v. Doherty, Mo., 257 S. W. Rep. 183. 
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Banking House of E. W. Clark & Bros. 
No. 60. 
St. Louis, Mo., 26th Feb’y, 1851. 
L. P. Payne has deposited in this office one thousand four hundred 
and fourteen dollars (in funds as below), payable to the order of him- 
self, on return of this certificate, sixty days after date, with interest at 
the rate of six per cent. per annum. 


$1,414. Currency $ 404.00 
1,010.00 


$1,414.00 
E. W. Clark & Bros. 


It was held that the above certificate bore interest after maturity as well as 
before. Payne v. Clark, 23 Mo. 259. 


With interest at the rate of 6 per cent. per annum if left 12 months. 
Interest to cease December 9th, 1912. 


It was held that a certificate payable “on return of this certificate properly 
indorsed” and containing the above clause was negotiable. Chandler v. Smith, 
147 Ga. 637, 95 S. E. Rep. 223. 


With interest at 2 per cent. per annum if left six months. Subject 


to the rules of the savings department. No interest for fractional part 
of one month. Interest to cease one year from date unless renewed. 


It was held that a certificate payable “upon the return of this certificate, prop- 
erly indorsed” and containing the above clause was negotiable. White v. Wadhams, 
Mich., 170 N. W. Rep. 60. 


With interest if left three months. 


It was held that a certificate payable “on the return of this certificate” and 
containing the above clause was negotiable. Cate v. Patterson, 25 Mich. 193. 


Interest at 3 per cent. per annum if on deposit six months. 


It was held that a certificate payable “on return of this certificate properly 
indorsed” and containing the above clause was negotiable. Hatch v. First National 
Bank, 94 Me. 348, 47 Atl. Rep. 908. 


With interest at six per cent. if left six months; no interest after 
six months. 


It was held that a certificate payable “on the return of this certificate” and 
containing the above clause was negotiable. Kirkwood v. First National Bank, 40 
Neb. 484, 58 N. W. Rep. 1016. 


$16,000.00 No. 1056 
The First State Bank of Paris, Texas, April 30, 1926. 
This certifies that A. J. Rose has deposited in this bank $16,000.00 
payable to the order of himself, in current funds on the return of the 
certificate properly endorsed. Due January 1, 1927. 
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With interest at no per cent. per annum for the time specified. 
This certificate is not subject to check, and is not negotiable. 
No interest after maturity. 

E. H. MecGlasson, Vice-President. 


Form used in Rose v. First State Bank, Tex., 38 S. W. Rep. (2d) 863. 


Certificate of deposit for bonds 


U. S. Bond Certificate of Deposit. 
No. 314. 
The First National Bank of Victoria. 
Victoria, Va., 

This certifies that has deposited in this Bank 
Dollars (par value) in U.S. ou. Liberty loan 
coupon bonds, returnable after thirty days’ notice to him or to his wiles 
at this bank on surrender of this certificate properly endorsed. 

Interest payable hereon in lieu of the interest on such bonds accord- 
ing to the terms and tenor of such bonds. 

Interest due 


Cashier. 


A person who was a director and stockholder of a bank and had a safe deposit 
box in the bank delivered Liberty Bonds to the bank taking the above certificate. 
The bank pledged the bonds as security for a loan. It was held that the owner 
could not contend that the bonds had been left with the bank for safckeeping 
merely but that his clear intention was that the bonds should be used as collateral 
and that the pledgee took good title to the bonds. Bragg v. Federal Reserve Bank, 
Va., 178 S. E. Rep. 680. 


Commercial Bank of Bertrand No. 208. 
$2,000.00 Bertrand, Missouri, May 12, 1924. 

R. P. Gaty has deposited in this bank two thousand and no-100 dol- 
lars, payable to the order of himself on demand (in current funds) 
after date, with interest at the rate of 6 per cent. per annum on the 
return of this certificate properly indorsed. 

This deposit made in United States Liberty bonds as follows: 4th 
issue No. G00580817, $500.00; 4th issue No. G00580819, $500.00; 4th 
issue No. K00580820, $500.00; 4th issue No. H00580818, $500.00. 

L. C. Gaty, Cashier, 


Indorsements. 


We agree and guarantee to return the bonds as listed on this cer- 
tificate on demand. 


Commercial Bank of Bertrand, 
By L. C. Gaty, Cashier. 
We hereby guaranty the payment of the within certificate of deposit 
and hereby waive protest, demand, and notice of nonpayment thereof. 
L. C. Gaty, 
P. P. Ponder. 


Form used in the case of Gaty v. French, Mo., 3 S. W. Rep. (2d) 1043. It is 
obvious that the words “in current funds” should be omitted from the above cer- 
tificate. 
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United States Bond Certificate of Deposit, Iowa State Bank, At- 
lantic, Iowa, June 20, 1919. This certifies that F. M. Alexander, trustee, 
has deposited in this bank five thousand nine hundred and no one hun- 
dredths dollars, par value, in United States Fifth Victory Liberty loan 
four and three quarters coupon bonds, returnable to him or to his order 
at this bank on surrender of this certificate properly indorsed. Interest 
payable hereon from May 20th, 1919, at same rate and tenor as provided 
in such bonds. 


Form used in the case of Leach v. Iowa State Bank, Iowa, 211 N. W. Rep. 529. 


Certificate for special deposit 





Security Savings Bank. 


Perry, Iowa, Jan. 24, 1925. 
No. 5214. 

Geo. Dugan, trustee, has deposited in this bank three hundred four- 
teen and 53/19 dollars, $314.53, payable to the order of himself as trus- 
tee in current funds on the return of this certificate properly indorsed. 
Special deposit as per notation on back. 

H. N. Graves, Cashier. 


Indorsement on the back of the instrument. 


This amount of $314.53 is a special deposit, and paid into this bank 
for the express purpose of paying the premium of a bond of Western 
Surety Company to Annis & Rohling in John White estate, and said 
funds are a special deposit for said purpose, and preferred claim for 
the above amount. 





Security Savings Bank, 
By N. H. Graves, Cashier. 


It was held that the owner of the above certificate was entitled to a preference 
in payment upon the failure of the issuing bank. In re Security Savings Bank 
et al.; Dugan v. Security Savings Bank of Perry, Iowa, 217 N. W. Rep. 831. 


Certificate of deposit with guaranty 


Certificate of Deposit. 
Not Subject to Check. 
Commercial National Bank. 
:- me 
Greenville, Texas, March 17, 1924. $75,000 
©. T. Tatum has deposited with this Bank $75,000 payable to the 
order of himself in current funds on return of this certificate properly 


endorsed with interest at the rate of 6% per annum if left until De- 
cember 31, 1924. 


No interest after maturity. 





W. H. Camp, Cashier. 






Guaranty on back of certificate. 

We hereby guarantee the payment of the within certificate of deposit 
at maturity thereof, and also waive notice of ‘‘Demand and protest’’ 
thereof of any dishonor thereof, making ourselves hereby original parties 
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thereto the same as if the said certificate of deposit had been originally 
issued by us in our individual capacity or capacities. 

It was held that the above guaranty, signed by the directors of a bank issuing 
the certificate, did not render them liable in any amount where it appeared that 
there was a secret agreement between the holder and the cashier that interest would 
be paid in excess of the rate specified. The cashier, who also signed the guaranty, 
however, was held liable. Tatum v. Caldwell, Tex., 40 S. W. Rep. (2d) 894. 


Time certificate issued to administrator 
Citizens State Bank. 


Alexandria, S. D. Aug. 21, 1923. 

This certifies that Henry E. O’Brien, Adm. of the estate of Edward 
O’Brien, has deposited in this bank Eleven Thousand Dollars, $11,000.00. 

Payable to the order of Himself in current funds on the return of 
this certificate properly endorsed, 6-12 months after date, with interest 
at the rate of 5 per cent. per annum. 

No interest after maturity. 

Not subject to check. 


78—790 No. 606. 


J. C. Wood, Cashier. 


It was held that an administrator, depositing estate funds and taking the above 
certificate, did not become liable to the estate upon the failure of the bank where it 
appeared that it was the general custom to pay such certificate on demand without 
interest. The ease implies, however, that executors and administrators should not 
make deposits on time certificates. Jones v. O’Brien, 8. D., 235 N. W. Rep. 654. 


Forms of certificates involved in various decisions 


Certificate of Deposit. 
Not subject to check. 
Monroe County Bank 81-190—No. 994. 
Brinkley, Ark. 5/21/26. 

This certifies that, W. T. Hudson or Joe Hudson has deposited in 
this bank exactly one thousand dollars ($1,000), payable to his or either 
own order 12 months after date with interest to maturity only at the 
rate of 4 per cent. per annum on return of this certificate. 

No interest after maturity. 

Nonnegotiable. L. W. Brown, Cashier. 


Form used in the ease of Hudson v. Bradley, Ark., 4 S. W. Rep. (2d) 534. 


Certificate of Deposit. 
Brinkley, Ark., Sept. 6th, 1925. No. 1787. 
Bank of Brinkley. 

W. H. Hudson has deposited in this bank, exactly six thousand and 
no/100 dollars ($6,000.00), payable to the order of himself or Joe 
Hudson, his son, in current funds on the return of this certificate, 
properly indorsed, twelve months after date, with interest at 4 per cent. 
per annum. No interest after maturity. 

Not subject to check. 

: L. H. Bradley, Cashier. 


Form used in the case of Hudson v. Bradley, Ark., 4 S. W. Rep. (2d) 534. 
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The First State Bank. 
$16,000. No. 1056. 
Paris, Texas, April 30, 1926. 

This certifies that A. J. Rose had deposited in this bank sixteen 
thousand dollars payable to the order of himself in current funds on 
the return of the certificate properly endorsed January 1, 1927, with 
interest at no per cent. per annum for the time specified. This cer- 
tificate is not subject to check and is not negotiable. No interest after 
maturity. 

E. H. McGlasson, V. P. 


Form used in Shaw v. Rose, Tex., 11 S. W. Rep. (2d) 547. 


Warren, Indiana, May 15, 1924. No. 169024. This certifies that 
Thomas Weiner has deposited with the Exchange Bank of Warren, 
$2,318.38. Twenty three hundred eighteen dollars thirty-eight cents, 
payable to the order of himself in current funds on the return of this 
certificate properly endorsed. 

G. S. Good & Co., Cashier. 


Interest 4 per cent. per annum if left six months. No interest after 
6 months. 


Form used in Exchange Bank of Warren v. Weiner, Ind., 170 N. E. Rep. 788, 
47 B. L. J. 606. 


Clermont State Bank 64—1012. 


No. 26. Clermont, Ga., July 12, 1921. 
J. A. Riley has deposited in this bank two hundred and sixty dollars 
($260.00) payable to the order of himself in current funds on the re- 
turn of this certificate properly indorsed 9 months after date, with 
interest at 5 per cent. per annum. No interest after months. 
Not subject to check. 
J. D. Wilson, Cashier. 


Form used in the case of White County Bank v. Clermont State Bnk, Ga., 140 
8. E. Rep. 767. 


6/26/1926. No. 2 
People’s State Bank, Floyd, Texas. 
Certificate of Deposit. 

H. L. Carpenter & W. M. McBride has deposited in this bank 
eighteen hundred dollars ($1,800.00) payable to the order of H. L. 
Carpenter & W. M. McBride in current funds on the return of this 
certificate properly indorsed 4 months after date with interest at 6 per 
cent. per annum. 

Not subject to check. 

No interest after 4 months. 

H. M. Matthews, President. 

Form used in the ease of Shaw, Banking Commissioner, v. McBride, Tex., 27 
S. W. Rep. (2d) 121. 


State National Bank Lynn, Mass., August 19, 1918 Mr. J. P. Brown 
has deposited with this Bank $5,019.18 Five Thousand Nineteen and 
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18/100 Dollars Payable to the order of himself on return of this cer- 
tificate properly endorsed. E. G. Mitchell, Cashier. 


It is held that the above certificate is negotiable. State National Bank of Lynn 
y. Beacon Trust Co., Mass., 166 N. E. Rep. 837. 


This certifies that Louisa Fields has deposited with this bank exactly 
$369.69, payable in current funds on or after 6 months after date on the 
return of this certificate properly indorsed with interest at the rate of 
4 per cent. per annum from date of this certificate. This bank may 
require 30 days’ notice of the time when payment of this certificate will 
be required. Not subject to check. 


Form used in the case of Fields’ Administrator v. Perry County State Bank, 
Ky., 282 S. W. Rep. 555. 


The Farmers’ State Bank of Mineola, Texas. 
2/11/1922. No. 61. $2,000.00. 
Mrs. M. A. Mincher has deposited in this bank the sum of $2,000 
and 00 cents payable to the order of herself in current funds on return 
of this certificate properly indorsed. Interest 4% per annum if left 
twelve months; interest to cease one year from date. 
[Signed] R. D. Daniel, Cashier. 


Form used in the case of Farmers’ State Bank of Mineola v. Mincher, Tex., 290 
S. W. Rep. 1090. 


The Pecos Valley State Bank. No. 792. Pecos, Texas, August 1, 
1923. This certifies that Mrs. Lela Avant has deposited in this bank 
two thousand and no one-hundredths ($2,000.00) dollars, payable in 
current funds to the order of herself on the return of this certificate 
properly indorsed, with interest at the rate of 5 per cent. per annum 
three months from July 21, 1923. No interest after maturity. Not sub- 
ject to check. 


J. G. Love, President. 


Form used in the case of Austin, Banking Commissioner, v. Avant, Tex., 277 
8S. W. Rep. 409. 





BOOK REVIEW 


Corporation Law for Officers and Directors. The Ronald Press 
Company, 15 East 26th St., New York, has published a volume entitled 
‘*Corporation Law for Officers and Directors’’ by William J. Grange 
of the New York Bar and a co-author of ‘‘Wills, Executors and 
Trustees. ’’ 

While the book is intended primarily for corporation officers and 
directors, its contents will be found useful to the lawyer or banker. 
It contains 930 pages, including a 40-page index and 328 forms pertinent 
to the organization and management of corporations. The price is $6.00 
per copy and the publisher is willing to send it on five days’ approval. 

The book is divided into the following fifty chapters: 1, Nature and 
Characteristic Features of a Corporation; 2, Principal Types of Cor- 
porations; 3-4, Forming a Corporation; 5, The Corporation Charter; 
6, Corporate Powers; 7-12, By-Laws; 13, Capital Stock and Shares; 
14, Subscription to Stock; 15, Issuance and Payment of Stock ; 16, Stock 
Certificates; 17, Stock Books and Records; 18-19, Transfer of Stock; 
20, Registering Stock Transfers; 21, Preferred Stock; 22, No-par Value 
Stock; 23-24, Dividends; 25-26, Control and Management of the Cor- 
poration ; 27-28, Stockholders; 29, Minority Stockholders; 30-32, Stock- 
holders’ Meetings; 33, The Board of Directors; 34, Directors’ Meetings; 
35, Standing Committees; 36-37, Rights, Duties and Liabilities of Di- 
rectors; 38, Officers, Agents and Employees; 39, Particular Officers and 
Powers; 40-41, The Corporation Away from Home; 42-43, Corporate 
Securities ; 44, Issue and Sale of Securities ; 45, Taxation of Corporations ; 
46, Combinations, Mergers and Consolidations; 47, Insolvent Corpora- 
tions; 48, The Corporation Bankruptcy; 49, Reorganization; 50, Dis- 
solution. 
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